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I. STATEMENT OF THE CASE
A.

Factual and Procedural History.

Tungsten Holdings, Inc. ("Tungsten") is the owner of two adjoining parcels totaling more
than 185 acres, located approximately one and one-half miles south of Porthill in Boundary
County, Idaho (the "Tungsten Property"). (AR, p.0002)' The Tungsten property"? is zoned
Agriculture/Forestry under the Boundary County, Idaho Zoning and Subdivision Ordinance 9906 (the "Zoning Ordinance"). (AR, p. 0225).
In March 2005, Tungsten applied for a special use permit to operate a gravel pit and rock
quarry on seven (7) acres of the Tungsten Property, adjacent to County Road # 46 (the "Pit
Site"). The Pit Site is located approximately 0.8 miles from a gravel pit owned and operated by
Dennis and Pam Ponsness, and approximately 0.5 miles from a gravel pit owned and operated by
Thomas and Sherry Bushnell. The PlaintiffsIRespondents Patrick Gardiner and Ada Gardiner,
husband and wife (the "Gardiners") own real property located approximately 0.25 miles away
from the Pit Site (the "Gardiner Property"). (AR, p. 0002).
The Boundary County Planning and Zoning Commission (the "Planning Commission")
held a public hearing on May 19,2005, on Tungsten's application. On a four to three vote, with
one abstention, the Planning Commission recommended that the application be denied (AR p.

I

References to the " A R are to the Administrator's Record in the matter of Patrick Gardiner and Ada Gardiner
vs. Boundary County Commissioners, tiled March 14, 2007 in Case No. CV -2006-339, included in the record on
this appeal as an exhibit.
Tungsten actually owns in excess of 300 acres in the vicinity, only 185 acres of which are subject to !his
application and of course only seven acres of which are actually proposed for the rock crushing and quany
operations.

0224).

Subsequent public hearings were held by the Boundary County Board of County

Commissioners (the "Board") on July 26, 2005 and August 8, 2005, with the Board ultimately
granting the application on September 6,2005 (the "2005 Permit"), (AR, pp. 0060 - 0070).
The Gardiners filed a Petition for Judicial Review of the 2005 Permit, under Boundary
County Case No. CV-2005-380. Prior to that appeal being heard, however, the parties stipulated
to the application being remanded to the Board for consideration without participation by County
Commissioner Dan Dinning, the brother of a principal in Tungsten. A new public hearing took
place on July 24, 2006, before the non-interested members of the Board. On August 7, 2006,
County Commissioners Smith and Kirby granted the application for a special use permit,
adopting findings of fact and conclusions of law as set forth in the "Findings and Decision" (AR,
pp. 0224 - 0260), a true copy of which is attached hereto as Appendix "A" and by this reference
incorporated herein. The Findings and Decision defines the extent and scope of the gravel pit
and quarry operations.
The Gardiners again filed a Petition for Judicial Review of the Special Use Permit, under
Boundary County Case No. 2006-339. (R, Vol. I, pp. 3-8). By Memorandum Opinion and
Order Setting Aside Special Use Permit (Corrected) filed April 4, 2008, the District Court
reversed the Board's decision, and declared the Special Use Permit invalid sua sponte, without
remand to the Board. (R, Vol. 11, pp. 264-281). By subsequent Memorandum Opinion and
Order Awarding Attorney Fees and Costs, the District Court further awarded the Gardiners costs
and attorney fees incurred in their prosecution of the appeal, finding that the Board had acted,
"without a reasonable basis in fact or law." (R, Vol. 11, pp. 282-287). The Board timely filed

this appeal (R, Vol. 11, pp. 229-232). Tungsten was thereafter given leave to Intervene in these
proceedings.

B.

Applicable Law.

Idaho Code § 67-6512 allows counties to provide for the processing of applications for
special or conditional use permits, as part of their zoning ordinances. Such uses may be allowed
with conditions, to the extent provided in the local ordinances, subject to the ability of local
govenunent to provide services for the proposed uses, and when the proposed uses are not in
conflict with the comprehensive plan. I.C.

5 67-6512(a). That section goes on to say that, "A

special use permit may be granted to an applicant if the proposed use is conditionally permitted
by the terms of the ordinance." Id. Conditions may be attached to the granting of a special use
permit in order to mitigate the potential for adverse impacts on other development. LC. § 6765 12(d).
Chapter 7, Section 1.E. of the Zoning Ordinance provides, "Any use not specified as a
use by right or conditional use is eligible for consideration as a special use, subject to the
provisions of Chapter 13." (AR, p.0256). Chapter 13 of the Zoning Ordinance recognizes that
special uses can be more intensive than those permitted outright in a zoning district, but that with
safeguards and conditions of use or operation such uses can be carried out in a way that makes
them either compatible with surrounding land uses or at least no more invasive than other
permitted uses in the relevant zoning district. Chapter 13 then enumerates the procedural and
substantive safeguards employed in the processing of an application for a special use permit.

C.

Standard of Review.

The Local Land Use Planning Act ("LLUPA") allows an affected person to seek judicial
review of a land use decision in accordance with the Idaho Administrative Procedure Act
("IDAPA"). I.C. $ 67-6521(1)(d); Neinhbors v. Valley County, -Idaho -,

176 P.3d 126,

131 (2007); Cowan v. Fremont County, 143 Idaho 501,508, 148 P.3d 1247, 1254 (2006);

v. Cassia County, 137 Idaho 428, 429, 50 P.3d 443, 444 (2002). The Board is treated as an
administrative agency for purposes of judicial review of land use decisions under the IDAPA.

Cowan, 143 Idaho at 508, 148 P.3d at 1254; South Fork Coalition v. Board o f Commissioners,
117 Idaho 857, 860, 792 P.2d 882, 885 (1990). Furthermore, as recently summarized in

Neiahbors v. Vallev County, supra:
In an appeal from district court, where the court was acting in its appellate
capacity under IDAPA, the Supreme Court reviews the agency record
independently of the district court's decision. As to the weight of the evidence on
questions of fact, this Court will not substitute its judgment for that of the zoning
agency. The Court defers to the agency's findings of fact unless they are clearly
erroneous and the agency's factual determinations are binding on the reviewing
court, even when there is conflicting evidence before the agency, so long as the
determinations are supported by evidence in the record. Planning and zoning
decisions are entitled to a strong presumption of validity, including the arzencv's
application and internretation of its own zoning ordinances. (Emphasis added;
citations omitted).
The Court shall affirm the zoning agency's action unless the Court finds
that the agency's findings, inferences, conclusions or decisions are: (a) in excess
of constitutional or statutory provisions; (b) in excess of the statutory authority of
the agency; (c) made upon unlawful procedure; (d) not supported by substantial
evidence on the record as a whole; or (e) arbitrary, capricious, or an abuse of
discretion. I.C. $ 67-5279(3); m,
143 Idaho at 508, 148 P.3d at 1254. The
party attacking the agency's action must first illustrate that it erred in the manner
specified therein and must then show that a substantial right of the party has been
prejudiced. Id.

11. ISSUES PRESENTED ON APPEAL

A. Was the decision of the Boundary County Board of Commissioners in violation of
constitutional or statutory provisions?
B. Was the decision of the Boundary County Board of Commissioners supported by
substantial evidence in the record?
C. Did the "Findings and Decision" contain the requisite information to support the decision
of the Boundary County Board of Commissioners?
D. Has the error, if any, adversely affected substantial rights of the Gardiners?
E. Did the District Court err in awarding costs and attorney fees to the Gardiners?
111. ATTORNEY'S FEES AND COSTS ON APPEAL

Under Idaho Code

5

12-117, the prevailing party is entitled to an award of reasonable

attorney's fees, witness fees and reasonable expenses, "if the court finds that the party against
whom the judgment is rendered acted without a reasonable basis in fact or law. " (Emphasis
added).
Tungsten, of course, did not participate in the proceedings below. However, as the
Intervenor it is appearing in these proceedings as a party appellant, along with Boundary County.
Such intervention is necessary to protect its property and economic interests. It is apparent from
the record, taken as a whole and as discussed more fully below, that the District Court decision
was in error, and there was no reasonable basis in fact or law for the Gardiners' appeal from the
decision of the Board. Tungsten, therefore, would join with Boundary County in seeking an
award of its reasonable attorney's fees and expenses incurred herein in accordance with Idaho

Code 5 12-117.
IV. ARGUMENT
A.
Chapter 7 of the Boundary Counting Zoning Ordinance, as interpreted and
applied by the Boundary County Board of Commissioners in relation to special use
permits, is consistent with the authority granted to local governments under Idaho Code 5
67-6512.
Idaho Code 5 67-65 12(a) provides:
As part of a zoning ordinance each governing board may provide by ordinance
adopted, amended, or repealed in accordance with the notice and hearing
procedures provided under section 67-6509, Idaho Code, for the processing of
applications for special or conditional use permits. A special use permit may he
granted to an, applicant if the proposed use is eonditionalfy permitted by the
terms of the ordinance, subject to conditions pursuant to specific provisions of
the ordinance, subject to the ability of political subdivisions, including school
districts, to provide services for the proposed use, and when it is not in conflict
with the plan. (Emphasis added).
1.
Chapter 7. Section 1.E. of the Zoning Ordinance is in conformance with Idaho
Code 6 67-6512(a).
Chapter 7, Section 1 of the Zoning Ordinance prescribes four (4) categories of uses that
are allowed in the Agriculture / Forestry zone district: (1) uses by right, (2) permitted uses, (3)
conditional uses, and (4) special uses. The Zoning Ordinance also contains procedures for
processing applications for special and conditional use permits, and the circumstances and
conditions under which special or conditional use permits may be granted. In particular, Chapter
7, Section l.E provides that, "Any use not specified as a use by right or conditional use is
eligible for consideration as a special use, subject to the provisions of Chapter 13." In other
words, otherwise unscheduled uses are to be processed as applications for special use permits.

Under Chapter 13, an application for a special use permit is to include a written
description of the proposed use, including the type of activity, hours of operation, vehicular
activity that may be generated, and actions planned to reduce the effects of the activity on
surrounding properties. The decision maker is then to consider, and make findings:
1.
That the site plan and other information included in the application
provide sufficient detail to provide a clear description of the nature of the use to
be allowed under the terms of the special use permit.

That there is sufficient land area to accommodate the proposed
2.
special use and that the use and accessory structures are so arranged as to
minimize adverse effects on surrounding properties.
3.
That the proposed special use will not have any substantial adverse
effects on adjacent properties or to the general public, and will not create hazards
to adjacent property owners.

The proposed special use will not create noise, traffic, odors, dust
4.
or other nuisances substantially in excess of permitted uses within the zone
district.

5.
That adequate public services, including water, sewage disposal,
roads, fire protection, etc., exist or will be built to accommodate the proposed use.
Written and oral comments and testimony submitted by interested
6.
persons who would be affected by the special use.
(AR, pp. 0258-0260). Furthermore, the Board may impose conditions to a special use permit

"designed to minimize potential adverse impacts created by the special use. Conditions may
include, but are not limited to:
A.

Minimize adverse impact on other development;

B.

Control the sequence and timing of development and use.

C.

Control the duration of the development or use

D.

Assure the development or use is properly maintained.

E.

Designate the exact location and nature of the use.

F.

Require on or off site public facilities or services.

Require more restrictive standards than those required in the zone
G.
district in which the use or development is to be established.
Require measures to mitigate effects of the use upon service
H.
delivery by any political subdivision, including school districts, providing
services within Boundary County.
1.
Require improvements to roads or transportation systems serving
the use or development to provide for safe and efficient movement of vehicles to
and from the site and to reduce impact on normal traffic patterns.
J.
Require specific measures for revegetation, restoration or
reclamation of disturbed portions of the site.

K.

Require security measures, such as fencing or limited access, to
protect users of the site or the general public.
Bind the applicant into specific agreements with Boundary County
L.
to guarantee construction or maintenance improvements, to ensure that operations
are carried out with minimal risk to public health and safety, or to minimize
public or county liability which might result from the issuance of a special use
permit.
In other words, special use permits are "conditionally permitted" under the Zoning
Ordinance. (Id.).
The District Court's finding that the decision of the Board was "in excess of
constitutional or statutory provisions," (I.C.

5

67-5279(a)) was based upon its reading of Idaho

Code § 67-6512(a) that a "conditional use" was synonymous with "conditionally permitted." As
one walks through the Zoning Ordinance as discussed above, however, it is clear that they can be

two different things. A special use permit for an otherwise undefined use is "conditionally
permitted" under the Zoning Ordinance upon compliance with the criteria in Chapter 13. To
read it otherwise would result in a situation where only specifically defined uses are allowed in
any zone. That reading would be particularly onerous in the context of gravel pits and rock
quarries in Boundary County, simply because they are not listed anywhere as a "conditional
use", or any other kind of use for that matter, in the Zoning Ordinance. The Boundary County
Comprehensive Plan specifically identifies mining -- particularly non-metallic mining for gravel
and sand - as an important natural and economic resource. (AR, pp. 0252-0254). To read the
Zoning Ordinance as not allowing gravel pits and rock quanies is simply unwarranted.
By its adoption of the language in Chapter 7, Section 1.E, Boundary County intended to
allow for consideration of unspecified uses which may not have been anticipated at the time of
adoption of the Zoning Ordinance, or which could be allowed with conditions of use and
operation to mitigate potential adverse impacts on neighboring properties, and allow them to be
"conditionally permitted" in accordance with Chapter 13. The language used in the Zoning
Ordinance for unspecified or unanticipated uses is comparable to that used in many jurisdictions'
zoning ordinances, and consistent with a fair reading of the intent of Idaho Code $ 67-6512,
leaving room for future uses and needs which could be accommodated in a variety of zoning
districts. The Board's application and interpretation of its Zoning Ordinance is not only entitled
to a strong presumption of validity, it is fair, reasonable and in accordance with Idaho Code 5 676512.

The Special Use Permit was "conditionally permitted" by the Board; subject to

restrictions and conditions imposed pursuant to Chapter 13 of the Zoning Ordinance. Under

these circumstances, the decision of the Board was not "in excess of constitutional or statutory
provisions," (I.C. 67-5279(3)(a)), and therefore should be affirmed on appeal.
The Board's decision to grant the Special Use Permit was not in conflict with the
2.
Comprehensive Plan.
The Board's decision is in conformance with both the Comprehensive Plan and the
Zoning Ordinance. The policy of Boundary County is to "advocate the rights of property
ownership, recognizing the primacy of private property rights and the sanctity of private property
ownership as enunciated in the Fifth Amendment of the United States Constitution and Articles 1
and 14 of the Idaho Constitution." (AR, p. 0243). The Comprehensive Plan further provides that
the County planners must recognize that "property owners have the right to enjoy the use of their
property in pursuit of their own best interests, both social and economic, yet recognize also that
the ownership of property confers responsibilities." Id.
In this case there are competing private property interests. Tungsten has a right to use its
property to economically pursue its own best interests, but at the same time has a responsibility
to do so in a manner so as not to unreasonably interfere with neighboring landowners uses. As
succinctly stated in Chapter 13, section 1 of the Zoning Ordinance:
Special uses are uses which, by their nature, are significantly more intensive than
the permitted uses in a zone district, but which can be carried out with particular
safeguards to insure compatibility with surrounding land uses. Special uses are,
therefore, subject to restrictions, requirements and conditions more stringent than
those applying generally within the zone district.
(AR, p. 0258).
It is the responsibility of the Board to determine whether Tungsten's proposed use,

subject to restrictions, requirements, and conditions, can be canied out so as to minimize adverse
effects on surrounding properties. The proposed use may not create noise, traffic, odors, dust or
other nuisances substantially in excess of permitted uses within the zone district. (Zoning
Ordinance Chapter 13, Section 4.C.4, AR p. 0259). Uses in the Agniculture / Forestry zone
district can include farming, livestock production, logging, packaging and processing facilities,
and a variety of other uses and structures, including commercial activities, associated therewith.
(AR p. 0256).
The Board determined that Tungsten's proposed use is in conformance with the
Comprehensive Plan, as detailed in the Findings and Decision. (AR, pp. 0226-0227). Its
determination in that regard reflects a balancing of the competing interests inherent in an analysis
of compliance with a comprehensive plan, and should be affirmed on appeal.
B.
The decision of the Boundary County Board of Commissioners was
supported by substantial evidence in the record as a whole. The Boundary County Board
of Commissioners did not improperly apply or shift the burden of persuasion to the
Gardiners.
In its Memorandum Opinion and Order, the District Court held that the Board had
improperly failed to hold Tungsten to the "burden of persuasion" as to all of the requirements for
a special use permit, citing Fischer a? Ci& ofKetchum, 141 Idaho 349, 109 p.3' 1091 (2005). A
closer reading of the Fischer case, however, reveals that it involved an incomplete application,
where the applicant had wholly failed to submit, and the City Planning and Zoning Commission
had failed to request, an Idaho engineer's certification prior to granting the conditional use
permit at issue in that case. Furthermore, the Supreme Court in the Fischer case then cited to

Howard v. Canvon Countv Bd. O f Comrn 'rs, 128 Idaho 479,481,015 P.2d 709, 71 1 (1996) for
the proposition that, "The burden of persuasion is upon the applicant . . . to show that all of the
above requirements were satisfied." However, a close reading of the Howard case reveals that
the Canyon County ordinance in that case specifically provided that the person or persons
requesting relief under the Zoning Ordinance shall have the burden of persuasion. Id. In the
instant case, there is no similar provision in the Boundary County Zoning Ordinance. Thus, the
purported "shifting of the burden of persuasion" was not appropriately assigned as error by the
District Court, and did not establish a basis for reversal of the Board's decision to grant the
Special Use Permit.
The applicable standard is instead whether the Board's decision is "supported by
substantial evidence on the record as a whole." LC. 67-5729(3)(d). When considering the
evidence presented during the course of the proceedings, the Board had to balance the conflicting
evidence and testimony. In relation to the issue of impacts of the gravel pit and quarry
operations on the Gardiner's property and cattle operations, the Board did consider the report of
the Gardiner's expert, Kristine Ulhman, who had opined as to the possibility that blasting and
crushing operations might have an impact on the supply of water at irrigation wells maintained
by the appellants. (AR, pp. 0079-0086). The Board concluded, however, that based on the
distance of the pit to those wells, testimony Erom the applicant, and the permit and reclamation
pIan under the jurisdiction of the Idaho Department of Lands, it was "reasonable to determine
that direct threat to these wells is a remote possibility, and the threat can be further mitigated
with additional restriction requiring that those conducting the blasting be licensed, certified and

insured." (Findings and Decisionp. 9, AR, pp. 0234).
The Gardiners had also submitted a report from the Michigan State University Extension.
(AR, pp. 0125-0134). Contrary to the Gardiners' assertion, there is nothing in that report that
would cause anyone to draw the conclusion that rock crushing would cause infertility or
spontaneous abortions in cattle. The report merely provides general information with regard to
stress levels and artificial insemination of cattle.
A parade of feared potential adverse consequences is common in any proceeding
involving a land use activity which someone may prefer not to have located nearby. It is entirely
appropriate for a decision maker to question the source and authority of those fears, just as it is
appropriate for a decision maker to question the applicant as to the source and authority for his
assertions that those fears are unfounded. At the end of the day, the issue is not one of "shifting
burdens of persuasion," but rather whether there is substantial evidence in the record as a whole
to support the findings and conclusions of the decision maker.
Both written documentation and oral testimony substantially support the Board's decision
to approve the Special Use Permit. The Board took into consideration all information which was
available to them, and imposed conditions to mitigate potential adverse consequences, including
the following eleven (1 1) conditions of approval which the Board found would be "sufficient . . .
to assure public safety and to mitigate potential adverse effects":
(1)
All surface mining operations, including crushing, loading,
material storage, etc., shall be conducted on the site and shall not encroach onto
County Road 46 except as normal traffic. Access shall be by private drive
approved by Boundary county Road and Bridge.

Dust abatement measures shall be applied as needed so as to
(2)
minimize dust.

(3)
All operations shall follow "Best Management Practices for
Mining in Idaho," published by the Idaho Department of Lands November 16,
1992, or as updated.
Blast [sic] shall occur on no more than twelve(l2) days per
(4)
calendar year. Blasting shall be conducted on a weekday between the hours of 8
a.m. and 5 p.m. Boundary County Planning and Zoning and property owners
within five hundred (500) feet of the boundaries of parcels RP65NOlW17221lA
and RP67NOlW200012A shall be notified, in writing, at least fifteen (15) days in
advance of the proposed date of blasting, specifying the date, time and length of
time the blasting is expected to occur.

(5)
Subpart U.

All blasting shall meet OSHA requirements established at 29 CFR

Crushing operations shall be allowed from 8 a.m. to 5 p.m.
(6)
Monday through Friday between the dates of February 15 and May 2 each year.
Prior to establishing the permitted surface mining operation, the
(7)
applicant shall comply with all requirements established by the Idaho Department
of Lands, to include filing a reclamation plan and posting the required bond. A
copy of those documents shall be provided [sic] the Boundary County Planning
and Zoning office prior to the onset of mining operations.
The Planning and Zoning office shall be notified, in writing, when
(8)
the reclamation bond is redeemed or in the event bond is forfeited. This special
use permit shall lapse upon bond redemption or forfeiture, and no further mining
operations may take place without issuance of a new special use permit.
(9)
The seven acre portion of parcels RP65NOIW172211A and
RP65N01W2000012A depicted in the site plan of application SUP 0505 shall be
formally identified by record of survey filed and recorded with the Recording
Clerk of Boundary County.
(10) Any person or persons employed to conduct blasting operations
shall be notified prior to blasting of concerns expressed during the hearing process
over the potential for damage to area water systems, including Trow Creek Water
Association.

(I I ) Any person employed to conduct blasting operations [sic] be
qualified, licensed and insured.
(AR, pp. 0232-0233).
This Court is not to substitute its judgment for that of the Board, and should defer to the
Board's findings of fact unless they are clearly erroneous. Nei~hborsv. Vallev Countv, 176 P.3d
at 131. There is, hrthermore, a strong presumption in favor of the validity of the actions of
zoning authorities. Id.; Howard, 128 Idaho at 480. The decision of the Board in this matter is
supported by substantial evidence in the record as a whole, and should be affirmed on appeal.

The "Findings and Decision" contains the requisite information to support
C.
the decision in accordance with Idaho Code 5 67-6535
Idaho Code 5 67-6535 requires that the approval or denial of a land use application be in
writing and:
Accompanied by a reasoned statement that explains the criteria and standards
considered relevant, states the relevant contested facts relied upon, and explains
the rationale for the decision based on the applicable provisions of the
comprehensive plan, relevant ordinance and statutory provisions, pertinent
constitutional principles and factual information contained in the record.
I.C. 67-6535(b).
Attached hereto as Appendix A is a complete copy of the Board's Findings and Decision
entered August 7,2006. The Findings and Decision demonstrate that the Board did indeed apply
the criteria prescribed by the law, and did not act arbitrarily or on an ad-hoc basis. Workman
Family partners hi^ v. City o f Twin Falls, 104 Idaho 32 (1982).

When considering the

proceedings as a whole, in light of practical considerations and an emphasis on fundamental

fairness (LC.

9 67-6535(c)), the Findings and Decision approving the Special Use Permit is in

conformance with the requirements of Idaho Code.
The Board's findings specifically draw attention to the concerns expressed by
surrounding landowners, most notably regarding the potential adverse effects of blasting on
surrounding water wells and the Trow Creek Water Association, as well as the increased dust
and noise. Taking into consideration these factors and more, the Board imposed restrictions and
conditions to mitigate the effects of the operations on the surrounding public. As required, the
Board adopted findings and placed them in writing, set forth reasons for their decisions, and
referenced the applicable county ordinance sections. Therefore, the Board's actions were in
accordance with I.C. 9 67-6535, as well as the Zoning Ordinance.
D.

Error, if any, has not adversely affected substantial rights of the Gardiners.

Even if there had been error in one or more of the ways identified in Idaho Code

5 67-

5279(3), the Board's decision is to be affirmed "unless substantial rights of the appellant have
been prejudiced." I.C.

5 67-5279(4). In this context the issue is NOT whether the Gardiners'

property or cattle might be affected by the gravel pit and rock quarry operations, but whether the

error by the Board in one or more of the ways specified in Idaho Code $67-5279(3) resulted in a
deprivation of procedural or substantive rights which would justify reversing the Board's
decision, and sending the matter back for further proceedings. If, for example, this Court were to
find procedural error resulting in the lack of fair notice and opportunity to be heard, a substantial
right could be deemed to have been deprived, and the matter should be remanded for further
proceedings. No such error and concomitant right has been identified, however.

Similarly, Idaho Code

5 67-6535 provides that, "Only those whose challenge to a

decision demonstrates actual harm or violation of fundamental rights, not the mere possibility
thereof, shall be entitled to a remedy or reversal of a decision."

V. CONCLUSION
Boundary County's Zoning Ordinance does not attempt to identify or define every possible or
conceivable use of real property in the County. Boundary County instead allows property
owners to petition the County for a special use permit for uses which are not otherwise described
or defined in the Zoning Ordinance, including gravel pits and rock quarries.
An application for a special use permit is not automatically approved.

It is a

"conditionally permitted" use in that, if approved, conditions may be imposed which are
designed to minimize potential adverse impacts created by the special use. Not all potential
adverse impacts are required to be eliminated, but only minimized to ensure the proposed special
use will not create noise, traffic, odors, dust or other nuisances substantially in excess of
permitted uses within the zone district. Boundary County's Zoning Ordinance is in accordance
with the authority granted to it under Idaho Code 5 67-6512.
The Special Use Permit issued by Boundary County for Tungsten Holdings, Inc. to
conduct its gravel operations on its property located near Porthill, Idaho includes conditions
which will minimize the potential for adverse impacts on surrounding properties. The Board's
decision to grant the Special Use Permit is supported by substantial evidence in the record as a
whole. The Board's Findings and Decision includes a reasoned statement that explains the
criteria and standards considered relevant, states the relevant contested facts relied upon, and

explains the rationale for the decision based on the applicable provisions of the comprehensive
plan, relevant ordinance and statutory provisions, pertinent constitutional principles and factual
information contained in the record, in conformance with Idaho Code 5 67-6535.
The decision of the Board of County Commissioners for Boundary County granting
Tungsten Holdings, Inc. a Special Use Permit should be affirmed.
day of August, 2008.
DATED this 1 4 ' ~
PAINE HAMBLEN LLP

o a n e t D. Robnett
Attorney for Intervenor
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Phillip H. Robinson
P.O. Box 1405
Sandpoint, Idaho 83864
Attorney for Defendants/Appellants
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- OVERNIGHT MAIL
- FACSIMILE

Paul William Vogel
P.O. Box 1828
Sandpoint, Idaho 83864
Attorney for Plainti&/Respondentsts
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- OVERNIGHT MAIL
- FACSIMILE

BY:
//fanet D. Robnett
Paine Harnblen, LLP
Attorney for Intervenor
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~ u n d a r County,
y
Idaho
SPECIAL USE
PERMIT

This is to certify that
TUNGSTEN HOLDINGS, INC.
Has met the requirements of the
Boundary County Zoning aad Subdivision Ordinance
to allow special use of reef property located at:

RP65NOlW177211A RP65NOlW200012A
To wit:
To esfablish and operate a gravel pit and rock quarry on a seven-acre portion of the above named
parcel.

Subject to the following terms and conditions:
As defined in Boundary County Commissioners Fmdings and Decision, attached hereto.

Milce Weland
Zoning Administrator
Tbis special use permit shall be deemed to run with the land on which it is attached, and shall remain the valid controlling plan for
+heabove-refemneed parcel for the dmtion of the use hereon described. Should the use not be established within twenty four (24)
L,

tils of the date of issuance. this oermit shall be deemed to lame. This Saecial Use Permit shall not be thawed or amended except
requirements establ&bed by the BOW&
- p p ~ o for
n a new speck U; pennit. p his permit does A t waive &tional

Comity Zoning and Subdivision Ordinance nor fiom any applicable state or federal law.

-

Boundary County Commissioners
FlNDMGS AND DECISION

SUP 0505 -Tungsten Holdings Inc.

1) Appiication:
a) The applicants are the owners of 122-acre parcel RP65N01W172211A and 63.25acre parcel RP65NOlw200012A, which are adjoining, both located on County Road
46 approximately 1 Yz mile south of Porthill.
b) The spplicants are seeking to establish and operate a gravel pit and rook quarry on a
seven-portion of these two parcels, with ntgular operating hours fmm 8 brn. to 5
p.m. Manday through Friday with no weekend operations. C
e o p W k n s w~uid
not exceed 60 non-contiguous days per calendar year, with material stoClip"dedon sit$
for year-around hauling. Estimated vehicle tra86c resultant from proposed we is five
trips per day, dependent on season and demand. Blasting may be required. Water
would be used during crushing operations and on the access road to corn1 dust. If
are planned fbrthe s-b.
established, the pit would be permanent. No stntcc) The parcel upon which the use is proposed is zoned agricultwr:Iforestry.
d) Utilities are provided by: Water: private well. Sewage: septic tank and fieid tegula&d
by Panhandle Health D i c t ; Fire:Hall Mountain Volunteer Fire M a t i o n ;
Power, Northern Lights.
e) Consideration of this application as a special use is permitted pursuant to Chapter 7,
Section E,Boundary County Zoning and Subdivision Ordinance.
f) The applicant owns approximately 300 acres surrounding the location offhe proposed
gravel pit.
d Zoning Commission Proceedings: On May 19,2005, following public
established at Chapter 16, Boundary county Zoning and Subdivision
Ordinan&, the Boundary County Planning and Zoning Commission did hol&pubIic
hearing on this application and caused to be drafted findings and a recome&&on,
approved with three member voting in favor, two voting opposed and one abstention, did
forward to the Board of County Commissioners a recommendation that application SUP
0505 be disapproved, establishing the following findings:
a) That this application does not meet the provisions of the Boundary County
Comprehensive Plan as weighed against the potential adverse impacts wliich colzld
occur as a result of this use in that:
i) Section I: Property owners have the right to enjoy the use of their propetty in
pursuit of their own best interests, but that such use should not interhe with the
health or safety of neighboring property owners or occupants nor deny them the
same inherent rights.
ii) Section 111:The priority of Boundary County policy and planning decisions will
be the promotion of economic growth and to influence multiple uses of the
county's natural resources, including mineral, but that such may not pose undue
risk
iii) Section V: Minerals: Non-metallic mineral r e s o w in the county have a great
economic potential than that of metallics and are produced at midud Cost at
locations throughout the county. However, the development of such resoiources
-
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must be aocomplished with due consideration of surroundingproperty uses and
with s a c i e n t consideration for the potential impact of such extraction.
iv) Section W:
Adequate public services exist to accommodate the proposed use.
b) That the application does not meet the criteria of the Boundary County Zoning and
Subdivision Ordinance in that:
i) The site plan and application provide sufficient detail to depictthe scope of the
proposed use.
ii) There is sufficient land area to accommodate the proposed use.
iii) There is insdlicient assurance or indication that potential adverse effects to
surrounding property owners can be mitigated or prevented as a reswlt of blasting
and its effect on water and livestock production.
iv) The proposed special use will create noise, odors and dust substantially in excess
of permitted uses in the zone district.
v) Adequate public services exist to accommodate the proposed use.
3) Board of County Commissioner Proceedings:
a) On July 26,2005, Boundary County Commissioners held public hearing on
application SUP 0505 and did take into consideration the materials in the application
file, the recommendation of the Boundary County Planning and Zoning Commission
and testimony provided at hearing, including concems expressed mgarding the
potential adverse impact of blasting on adjacent wells and to the Trow Creek water
system.
b) As a result of the testimony received and the material contained in the application,
discussion was held on methods to mitigate potential adverse affects potentially
resulting from the proposed use. After establishing ten (10) terms and conditions,
Commissioner Walt Kirby made motion to approve application SUP 0505 by
Tungsten Holdings Inc., subject to review and approval of written findhgs, with
team and conditions as set forth during hearing. Commission Chair Ron Smith ceded
the chair to second and the motion d e d u&iiously. Commissioner Dan Dinning,
who took part in the discussion, abstained &om voting
- as he is the brother and former
business partner of the applicant.
c) As part of that decision, Boundary County Commissioners disagreed with the
iindings and recommendation submitted by the Planning and Zoning Commission,
and rendered the following findings, signed September 6,2005:
i) That SUP 0505 meets the provisions of the Boundary County Comprehensive
Plan in that:
(1) Private Property Rights: The goal of the Boundary County Comprehensive
Plan is to advocate the rights of property ownership, to recognk the sanctity
of private property rights and to recognize that property owners have the right
to enjoy the use of their property in pursuit of their own best interests while
not interfering with the health or safety of surrounding property owners.
While there have been concems expressed by s u r r o e property owners,
most notably regarding the potential adverse effects of blasting on
surrounding water wells and the Trow Creek water system and increased dust
and noise, the Board of Boundary County Commissioners find that these
concerns can be mitigated by establishing terms and conditions set forth
herein
-.-- (2) Economic: Agriculture, forestry and related enterprises have historically been
the economic mainstays in Boundary County, and surface mining operations,
most notably gravel pits, have long existed bide by side with these activities.
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The parcels on which this operation is proposed possesses rock of suffioient
quslity and quantity to provide a needed natural resource to the corn&@ in
a manner that promotes economic growth and encourages enterprise to make
the best use of the county's natural resources.
(3) Land Use: Boundary County planners recognize they have a l i m ' i scope in
the development of private land, and that the goal of the comprehensive plan
is to encourage f?ee enterprise to allow property owners the best use of their
land and its resources. The use proposed in this application can be conducted
in a manner that will not deprive surroundhig property owners of these same
rights, and terms and conditions can be established to allow the use while
protecting surrounding property owners h m potential adverse impacts which
have been raised as concerns.
(4) Natural Resources: Non-metallic mineral resources in the county have
historically had more of an economic impact in Boundary County than
metallics. Mining of any and all materials must be done with respect for and
recognition of its impact on adjacent land, water resources and public
services. By establishingterms and conditions, these provisions can be met.
(5) Hazardous Areas: The site proposed for this use does not lie in a floodplain
or other identified h a d o u s area.
(6) Public Utilities: The proposed use does not place undue burden on the
provision of public utilities, and sufficient public services exist to facilitate
the operation.
(7) Transportation: Increased traffic as a result of approval of this application
will not place undue burden on the county road system, especially County
Road 46, which will provide main access to the site. Allowing this proposal
would benefit the transportation network and reduce costs of road
maintenance and upgrades by providing a local supply of suitable grade
material for road use.
(8) Community Design: The goal of the Boundary County Comprehensive Plan
is to insum the best possible use of the land and its resources, to encourage
private h e enterprise and to encourage the initiative of property owners to
use their land to fiuZher their own economic interests. Approval of this
application accomplishes those goals, and terms and conditions are available
to mitigate any potential adverse effects.
ii) That the application meets the provisions of the Boundary County Zoning and
Subdivision Ordinance in that:
(1) Chapter 7, Section I: The purpose of fbe agriculture/forestry zone district is
to d a n c e and promote the continuity and continued productivity of
agriculture and forestland in Boundary County. The property upon which this
use is proposed is of limited value for either of these uses.
(2) Chapter 7, Section 7: The proposed use meets the general standards for
commercial and industrial uses as established in that there will be no
permanently installed exterior lighting, explosive materials will be stored and
handled in compliance with all regulations of the United States and Idaho,
dust b m roads, parking areas and comeniial activities will be controlled by
the use of dust suppression materials as required by the Idaho Department of
Lands, and no toxic or corrosive fumes will result from the proposed use.
(3) Chapter 13,Section 4C:
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(a) The site plan and other information ineluded with the application provides
sufficient detail so as to provide a clear description of the w e proposed.
(b) There is s&cient land area to acoornmodate the proposed use, and the
use is so designed as to minimize potential adverse effects on surroundmg
properties.
(c) ?hi proposed use has the potential to creak possibly adverse effects on
adjacent property owners, but terms and conditions can be implemented
to reduce this impact.
(d) The applicant owns more than 300 acres around and adjacent to the
proposed site, and the use is situated so as to minimize potential adverse
effects on surrounding property.
(e) Terms and conditions to mitigate or eliminate potential adverse or
hazardous impacts are available to reasonably assure the public safety.
lr)
., Terms and conditions are available to reduce noise, traffic, and dust to
levels commensurate with permitted uses in the agriculture forestry zone
district.
(g) Adequate public services exist to accommodate the proposed use.
(4) Chapter 13,Section 5: That Boundary County has the authority to establish
terms and conditions to a special use to minimize potential adverse impacts
created by that use. The Board of Boundary County Commissioners concur
that the following conditions will provide sufficient M e t i o n to assure
public safety and to mitigate potential adverse effects, and do hereby adopt
them as conditions for approval of application SUP 0505:
(a) All surface mining operations, including crushing, loading, material
storage, etc., shall be conducted on the site and shall not eneroach onto
County Road 46 except as normal traffic. Access shall be by private drive
approved by Boundary County Road and Bridge.
(b) Dust abatement measures shall be applied as needed so as to minimiue
dust.
(c) All operations shall follow 'Best Management Practices for Mining in
Idaho," published by the Idaho Department of Lands November 16,1992,
or as updated.
(d) Blast shall occur on no more than twelve (12) days per caiendar year.
Blasting shall be conducted on a weekdav between the hours of 8 a.m,
and 5 Gm. Boundary County Planning i d Zoning and property owners
within five-hundred (500) feet of the boundaries of parcels
RP65N01W172211A and RP65N01W200012A shall be notified, in
writing, at least fiReen (15) days in advance of the proposed date of
blasting, specifying the date, time and length of time the blasting is
expected to occur.
(e) All blasting shall meet OSHA requirements established at 29 CFR,
Subpart U.
(f) Crushing operations shall be allowed fiom 8 a.m. to 5 p.m. Monday
through Friday between the dates of February 15 and May 2 each year.
(g) Prior to establishing the permitted surface mining operation, the applicant
shall comply with all requirements established by the Idaho Deparhnent
of Lands, to include filing a reclamation plan and posting the required
bond. A copy of those documents shall be provided the Boundary County
Planning and Zoning office prior to the onset of mining operations.
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(h) The Planning and Zoning office shall be notified, in writing, when the
reclamation bond is redeemed or in the event bond is forfeited. This
special use permit shall lapse upon bond redemption or forfeiture, and no
fbther mining operations may take place without issuance of a new
special use permit.
(i) The seven acre portion of parcels RP65N01W172211A and
RP65N01W200012A depicted in the site plan of application SUP 0505
shafl be formally identified by record of survey filed and recorded with
the Recording Clerk of Boundary County.
(j)Any person or persons employed to conduct blasting operatiom shall be
notified prior to blasting of concerns expressed during the hearing process
over the potential for damage to area water systems, including Trow
Creek Water Association.
d) Based on the above, the Zoning Administrator on September 6,2005, &I w i v i n g
tecord of survey establishing the boundaries of the proposed quarry and notice of
approval &om the Idaho Department of Lands, did issue a special use p e d t allowing
the establishment and operation of the gravel pit.
4) Lepal Action:
a) On August 13, Pat and Ada Gardincr did file a request for a takings analysis. Despite
beingprernafmv, County Commissioners conducted analysis and on September 27,
2005, issued findings that the action did not constitute a legal taking pursuant to
Idaho Code.
b) On October 3,2005, the Gardiners' filed request for judicial review.
c) On May 30,2006, based on stipulation between attorneys representing both parties,
Judge Stephen Verby issued an order ofremand, nullifying the special use@rmit.
This was not done on the merit of the findings, but as a result of the participation in
the commissioners discussion by Commissioner Dan Dinning, and the potential for
an appearance of conflict of interest.
5) Staff Analysis: Prior to conduct of final public hearing, staff analyzed the general
wnteution by the Gardiners that because a gravel pivrock quarry is not specifioally
mentioned in Chapter 7, Section 1, as a permitted or conditional use, it is therefore a
prohibited use in the agriculturelforestryzone district and submitted to County
Commissioners the following:
i) Based on their analysis, a gravel pithck quarry would be classed as a
commercial or industdal use, and restricted to areas zoned for commercial or
industrial use. Based on the structure of the zoning ordinance and the provisions
of the Comprehensive Plan, this analysis is unreasonable.
ii) The AgricultureRorestry Zone District encompasses over 85-percent of the land
area in Boundary County and is bv far the most predominant zoning in Boundary
County. R w l dommun~tyl~orn&ialbing,-which allows both-residential
and commercial develovment comarises less than one m m n t of the land area in
Boundary County, situated p&naril> in community centers and in areas zoned for
higher density development. Industrial Zoning comprises a fraction of one
percent of the land area in Boundary County, currently situated solely at the
Boundary County Airport and at two locations in the Three Mile ma.
iii) Fuahcr, the Boundary County Zoning and Subdivision Ordinance defines a
commercial use as "a use or structure intended primarily for the conduct of retail
trade in goods and se~ces,"and an industrial use as "use of a parcel or
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development of a structure intended primarily for the mandkcture, assembly or
finishing of products intended primarily for wholesale distribution."
iv) The Boundary County Comprehensive Plan identifies minerals as a natural
resource, and notes that "non-metallic mineral resources in the county may have
an economic potential greater than that of metallics. Sand, gravel and crushed
rock are produced at minimal cost at various locations in the county. Deposits of
sand and gravel are found in abundance at lower elevations and within the
valleys. Crushed rook is obtained from cmhing operations at rook quarry sites,
with deposits found in various locations throughout the county. Mining of any
and all materials should be done with resped for and recognition of its impact on
adjacent land, water resources and public services."
v) Further, Appendii I of the Comprehensive Plan, "Histories of Boundary County,"
page 18, establishes "Whatever can't be grown must be extracted from the earth,
and minerals are vital to the health and prosperity not only of our atea,but to the
nation as a whole. From the first road and building, rock, gravel, sand and related
materials have been mined here in abundance. Pits and auarries can be found
throughout the area and are too numerous to list. ~ecau&of the cost of mads and
materials for building. whatever materials were found on federal land and close to
the area they were to-& used, they were mined. The mining of sand and gravel
for road building and construction has been and remains of huge economic
impoltance to Boundary County. Every road has gravel pits that were use during
construction, and remain in use as needed through the years."
vi) The Boundary County Zoning and Subdivision Ordinance does not specifically
refer to "mining," "gravel pic" or "rock quanry"in any zone district, therefore,
such use may be considered as a special use in any zone district. Based on
refmnces made on the importance of mining in the Comprehensive Plan, it is
unreasonable to assume that mining would be a prohibited use in all zone districts
based simply on specific mention.
vii) It is recognized that mining is a commercial use, as are agriculture and forestry,
but it is also mrecolpnized that mining is the extcaction of a n a t d resource, and
mining can only be accomplished where the resource exists.
6) Final Hearing:
a) Based on the order of remand, a new public hearing was set for July 24,2006, with
legal notice published in the county newspaper of record June 29,2006, and letters
sent to afliected property owners June 21,2006.
b) As a result of this notice, written comment was delivered by appellant Ada Gardiner
to the office of the zoning administrator July 20,2006, consisting of two letters citing
objections to issuance of the permit and eight attachments providing supporting
documentation.
c) Boundary County Commissioners held public hearing on application SUP 0505 at the
time set, with Commissioners Ron Smith and Walt Kirby in attendance.
Commissioner Dan Dinning, citing potential conflict of interest, did not attend the
hearing and did absent himself from the meeting room.
d) Boundary County Commissioners did, during public hearing, accept testimony fiom
the applicant as well as from the general public as required pursuant to Chapter 13,
Boundary County Zoning and Subdivision Ordinance. The tenor of the objeotions
cited were generally the same as those raised during previous public hearings with the
exception of a hydrological report prepared at the request and expense of the
appellants by geologist Kristine Uhlman, RG.

-
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e) On conclusion of public hearing, Commissioner Walt Kirby made motion to take the
materials received under advisement to allow M e r study, and the motion carried
unanimously. Following review of these documents and the materials in the file,
Boundary County Commissioners did cause to be drafted these findings.
7) FINDWGS:
a) That SUP 0505 meets the provisions of the Boundary County Comprehensive Plan in
that:
i) Private Property Rights The goal of the Boundary County Comprehensive Plan
is to advocate the rights of property ownership, to recognize the sao.c@t"yof
private property rights and to recognize that property owners have the Fight to
enjoy the use of their property in pursuit of their own best interests while not
interfering with the health or safety of surround'~ngproperly owners. While there
have been concerns expressed by surroundingproperty owners, most notably
regarding the potential adverse effeots of blasting on surroundingwater wens and
the Trow Creek water system and increased dust and noise, the Board of
Boundary County Commissioners find that these concerns can be mitigated by
establishing terms and conditions set .forth herein.
ii) Population: Not applicable as this application does not affect population growth
or decline.
iii) Eeonornic: Agricultuze, forestry and related enterprises have historically been the
economic mainstays in Boundary County, and surface mining o m o m , most
notabfy gravel pits, have long existed side by side with these activities. The
parcels on which this operation is proposed possesses rock of sufficient quality
and quantity to provide a needed natural resource to the community in a manner
that promotes economic growth and encourages enterprise to make the best use of
the county's natural resources.
iv) Land Use: Boundary County planners recognize they have a limited scope in the
development of private land, and that the goal of the comprehensive plan is to
encounige h e enterprise to allow propem owners the best use of their land and
its resources. The use proposed in this application can be conducted in a manner
that will not deprive surroundingproperty owners of these same rights, and terms
and conditions can be established to allow the use while protecting surrounding
property owners from potential adverse impacts which have been raised as
concerns.
v) Natural Resources: Non-metallic mineral resomcs in the county have
historicalty had more of an economic impact in Boundary County than metallics,
Mining of any and all materials must be done with respect for and &@tion of
its impact on adjacent land, water resources and public services. By establishhg
terms and conditions, these provisions can be met.
vi) Hazardous Areas: The site proposed for this use does not lie in a floodplain or
other identified M o u s area.
vii)Plrblic Serviw, Facilities and Utilities: The proposed use does not plate undue
burden on the vrovision of public utilities, and sufficient public services exist to
facilitate the operation.
viii) Transportation: Increased tra8lic as a result of approval of this application
will not place undue burden on the county road system, especially County Road
46, which will provide main access to the site. Allowing this prsposal would
benefit the transportation network and reduce costs of road maintenance and
upgrades by providing a local supply of suitable grade material for road use.
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ix) Recreation: Not applicable as this proposal does not add to or dettact from
recreational use in Boundary County.
x) Community Design: The goal of the Boundary County Comprehensive Plan is to
insure the best possible use of the land and its resources, to encourage private free
enterprise and to encourage the initiative of property owners to use their land to
M e r their own economic interests. Approval of this application awomplishes
those goals, and terms and conditions are available to mitigate any potential
adverse effects.
b) That the application meets the provisions ofthe Boundary County Zoning and
Subdivision Ordinance in that:
i) Chapter 7, Section 1: The purpose of the agriculture/forestry zone district is "to
enhance and promote the continuity and continued productivity of agdcdture and
forestland in Boundary County." This application does meet this speci&cation.
ii) Chapter 7, Section 7: The vrouosed use meets the general standards for
' co-ercial
and industrial useseasestablished in thai there will be no permanently
installed exterior lighting, explosive materials will be stored and handled in
compliance with all regulations of the United States and Idaho, dust from roads,
varkine areas and commercial adivities will be controlled bv the use of dust
iupp&sion materials as required by the Idaho Department of ~ands,and no toxic
or corrosive fumes will result &om the proposed use.
iii) Chapter 13, Section 4C:
(1) The site plan and other information included with the apptication provide
sufficient detail so as to provide a clear description of the use proposed.
(2) There is s&cient land area to mommodate the proposed use, and the use is
so designed as to minimii potential adverse effects on surrounding
~rooeaies.
(3) h d proposed use has the potential to create possibly adverse effects on
adjacent property owners, but terms and conditions can be implemented to
reduce this impact.
(4) The applicant owns more than 300 acres around and adjacent to the proposed
site, and the use is situated so as to minimize potential adverse effects on
surrounding property.
(5) Term&and conditions to mitigate or eliminate potential adverse or hazardous
impacts are available to reasonably assure the public safety.
(6) Terms and conditions are available to reduce noise, traffic, and dust to levels
commensurate with permitted uses in the agriculture forestry zone district.
(7) Adequate public services exist to accommodate the proposed use.
iv) Chapter 13, Seetion 5: That Boundary County has the authority to establish
terms and conditions to a special use to minimize potential adverse impacts
created by that use. The Board of Boundary County Commissioners concurs that
the following conditions originally established will provide sufficient restriction
to assure public safety and to mitigate potential adverse effects, and do hereby
adopt them as amended with the addition of item 11 as conditions for approval of
aoolication SUP 0505:
(1) All surface mining operations, including crushing, loading, material storage,
etc., shall be conducted on the site and shall not encroach onto County Road
46 except as normal traffic. Access shall be by private drive approved by
Boundary County Road and Bridge.
(2) Dust abatement measures shall be applied as needed so as to minimize dust.
2
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(3) NI operations shall follow "Best Management Practices for Mining in
Idaho," published by the Idaho Department of Lands November 16, 1992, or
as updated.
(4) Blast shall occur on no more than twelve (12) days per calendar year.
Blasting shall be conducted on a weekday between the hours of 8 a.m. and 5
p.m. Boundary County Planning and Zoning and property owners within fivehundred (500) feet of the boundaries of parcels RP65NOIW172211A and
RP65NOlW200012A shall be notified, in writing, at least fifteen (15) days in
advance of the proposed date of blasting, specifying the date, time and length
of time the blasting is expected to occur.
(5) All blasting shall meet OSHA requirements established at 29 CFR, Subpart
U.
(6) Cnrshing operations shall be allowed h m 8 a.m. to 5 p.m. Monday through
Friday between the dates of February 15 and May 2 each year.
(7) Prior to establishing the permitted surfkce mining operation, the applicant
shall comply with all requirements established by the Idaho Department of
Lands,to include fiimg a reclamation plan and posting the r e q W bond. A
copy of those documents shall be provided the Boundary County Planning
and Zoning oflice prior to the onset of mining operations.
(8) The Planning and Zoning office shall be notified, in writing, when the
reclamation bond is redeemed or in the event bond is forfeited. This special
use permit shall lapse upon bond redemption or forfeiture, and no f i d e r
mining operations may take place without issuance of a new special use
permit.
(9) The seven acre portion of parcels RP65NO1W172211A and
RP65NOlW200012A depicted in the site plan of application SUP 0505 shall
be formally identified by record of survey filed and recorded with the
Recording Clerk of Boundary County.
Any person or persons employed to conduct blasting opemtions shall
(10)
be notified prior to blasting of concerns expressed during the hearingprocess
over the potential for damage to area water systems, including Tmw Creek
Water Association.
Any person employed to conduct blasting operations be qualified,
(11)
licensed and insured.
v) Based on the above, Boundary County hereby affirms each of the findings
established by their signature September 6,2005, to include each condition and
restriction as set forth above.
vi) In addition to the eight sections of the considerationsgiven to the Boundary
County Comprehensive Plan, commissionersnote that the sections "Population"
and "Recreation" are not applicable as the proposed use does not impact
population growth and because the proposed use neither affords a recreational use
nor infringes on any currently afforded recreational area. Under the Public
Services and Transportation components of the Comprehefisive Plan, it is noted
that notice was sent to the Trow Creek Water Association, Mission C w k Water
Association, Northern Lights, and Boundary County Road and Bridge. Only the
Trow Creek Water Association ewressed concern, and it is the debmhtion of
this commission that those conceGs have been addressed.
vii) In interpreting the provisions of the Boundary County Zoning and Subdivision
Ordiiance, the Board of County Commissioners concurs with the analysis by
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staff, and determines that mineral extraction is a conditionally permitted use
within the zone district, thus allowable as a special use. A special use is defined at

Chapter 13, Section 1, Boundary County Zoning and Subdivision Ordinance, as
uses which, by their nature, are significantly more intensive than the
permitted uses within a zone district, but which can be carried out with particular
safeguards to insure compatibility with surrounding land uses. Special uses are,
therefore, subject to restrictions, requirements and conditions more stringent than
those applying
- - . - -generally within the zone district." By this interpretation, the
Board of County Commissioners find that under the provisions of this ordinance,
extraction of minerals. sand. mvel and rock mav be considered as a special tise
within any zone district, witk-the determination of approval or disapprbval to be
based on the merits of each individual application.
viii) In considering the hydrological report prepared by Kristine Uhlman, RG, the
Board of County Commissioners concur that it is a possibility that opefation of
the proposed quarry may affect the supply of water at irrigation wells maintained
by the appellants. However, based on the distance of the pit to those wells and
testimony h m the applicant, as supported in the permit and reclamation plan
issued the applicant by the Idaho Department of lands, as established at ix),
below, it is reasonable to determine that direct threat to these wells is a remote
possibility, and the threat can be further mitigated with additional restriction
requiring that those conducting the blasting be licensed, certified and insued.
ix) The previously cited reports indicate that Ikal depth of excavation of the pit wilt
be 1,760 feet mean sea level. The hydrological report specifies that wells
maintained by the appellant include a 440-foot deep irrigation well, located
approximateiy 2,70%ket (approximately 112 milej&o&the proposed pit, this
being closest to the -proposed
m v e l pit. at an elevation of 2,047 fW mean sea
leveiwith a static water level 2 1,9f7 feet mean sea level; a 380-foot deep house
we11 adjacent to the Gardiner home at an elevation of 1,920 feet msl with a depth
to water of 1,815 feet msl, and three additional wells with data not provided.
While the hydrological report indicates that there may be a chance of
hydrological disruption, it provides no specific prediction or likelihood that such
failure will occur, merely conjecture. In addition, based on dooumentation in the
file, initial blasting at the pit was conducted in late March, 2006, and ffie
hydrological study was conducted July 17,2006. No evidence is incorpotated into
the report to indicate that the initial blasting affected these wells, adversely or
otherwise.
x) Based on the distance from the proposed gravel pit to the wells and the difference
in depths, commissioners feel that the condition 5(4)j (above) that "any person or
persons employed to conduct blasting operations shall be notified prior to blasting
of concerns expressed during the hearing process over the potential for damage to
arm water systems, including Trow Creek Water Association," is reasonable to
ensure that those conducting the demolition are aware of these concerns and take
adequate measures to deploy the explosives in the least impactive manner
available. In addition, we hereby add as a condition to approval that any person
employed to conduct blasting operations be qualified, licensed and inswed.
8) Gonelubion: Based upon the foregoing findings, which includes review of the
application, review of the Planning and Zoning Commission process, review of the prior
County Commission process, review of all applicable provisions of the Boundary County
Zoning tmd Subdivision Ordinance and the Comprehensive Plan, and review of d l

"...
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evidence submitted up to the time of final hearing July 24,2006, and all testimony
provided at that hearing, including all objections filed or raised by interested parties,
review of the staff report and staff analysis, the following conclusions is adopted:
a) This proposal was reviewed for compliance with criteria and standards established by
the Boundary County Zoning and Subdivision Ordinance and the Boundary County
Comprehensive Plan, and it is determined that this proposal does comply with general
and specific provisions established.
9) Decision Narrative:
Boundary County Commissioners determine that the establishmentof a gravel pivrock
quarry in the AgriculturefForestry zone district is a l a w use of land and that the proper
venue for considering the establishment of such use within this zone district is as a special
use.
It is our interpretation of the Boundary County Zoning and Subdivision Ordinance in
association with this application that this use is conditionally permitted in the
Agriculture/Forestry zone district as the construction of roads and protecting against flood are
two critical factors necessary to promote the continuity and continued productivity of
agriculture and forest use in Boundary County. As such, mineral extraction meets the
definition of a commercial business supplying products and senices for agricultmal and
forestty activities, as established at Chapter 7, Section 1D1.
Establishment of a rock quanylgravel pit in the location defined is a compatibte use within
the A&cul-orestry
Zone district generally as well as in that area in particular based on
testimony confirming that mineral extraction has been an established use both historically
and c&ntly, and thGt such operations have been conducted side by side with uses by riEht,
uredominantlv- agricultural
vroduction and harvest, for decades. The existence of at least two
bther operating gravel pits jh that area provide s d c i e n t proof that rock and gravel can be
mined without undue adverse impact on surrounding land uses.
Further, commissioners find that the specific location of this proposed pit, which is situated
in an atea furthest removed h m established residences on vromrties tot&nrr 308.5 acres
owned by the applicant, has ready access to an established county road capaGe of handling
additional truck traffic. Its distance to existing residential structures fivther minimizes the
potential for adverse impact through
- special use provisions, and additional conditions and
kstrictions can be attached that are more strict
applicable to permitted or conditional
uses within the zone district to fixrtber reduce the impacts such use may impose.

..

I

Due to the need for mineral products, to include rock of suitable grade for road construction
and for protecting dikes and levies, made critical in the wake of recent flooding that caused
significant damage to over 55-miles of dikes protecting agricultural ground from flooding,
with a significant amount of the damage in that specific area, having a locally available
source of these materials confers a public benefit in providing an essential resource at
reduced cost.
It is the determination of this Board that approval of this application, with limiting conditions
significantlymore stringent than those required for permitted or conditional uses in the zone
district, does not consfitute "a selective or discrimiitoty application of the zoning
ordinances," nor constitute "spot zoning," but instead represents a prudent compromise to
safely and economically obtain a useable natural resource that is crucial to the conduct of
FINDINGS AND DECISION - SIP 0505

uses within the zone district in particular and to the public safety and well being of Boundary
County in general.
..
10) Motion: Based on the facts, findings and conclusion as discussed and established herein,
Commissioner Walt Kirby made motion that Application SUP 0505,by Tungsten
Holdings Incorporated, to establish and operate a gravel pitlrock quarry, subject to the
terms and conditions established, be approved, seconded by Commission Chair Ron
Smith; and as amended following discussion to inctude m&rmation of the validity of
the September 6,2005,findings, and instruction to staffto include as part ofthese
findiigs, as exhibits, excerpts referenced herein from the Boundary County Zoning and
Subdivision Ordinance, the Comprehensive Plan and cited appendices. The motion
carried unanimously.
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Findings and Decision, SUP 0505
September 6,2005

.. .

.

~ o u n d a r yCounty Commissioners

. :

.

..

. ..
. ...

.. .

.

a,'

.
.#

,

.!
.'

, ,'

,

.. . .. ..
.

.. ..... .
. ..

: . .. .. .
, . .

.. . . ,
.

,

..

.

,

.

.

.. .

,

.

.

,

- .

Commission Chair Ron Smith "aye."

FACTS!

9

.

....
.. .
.
,
.
.
:.
.. , .. .. . .
.
. . .. .

. vote: ~omfnissiorierD& Dinning abstained, Commission Walt Kirby "aye,".
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Motioa: .It was moved by ommi missioner Walt Kirby and seconded by ~ o m m i s s i ~
~ n$ $ r
. ..: ... ~ o n . S & & t o approve SUP 0505 by Tungsten Holdings, Inc., with ferns and conditions. ' 1 '
.:.
.
& Set forth herein, 'subject to review of these fmdings.'
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8.

:

1. The applicazits are the owners of 122-acreparcel RP65NOl W172211A and 63.25-acrb parcel
. .
RP65NOlw2.0001~2A,which are adjoining, both located on County Road 46 approximately,1 .
. .
%milesouth of Porthill.
2 . The applicants are seeking to establish and operate a gravel pit and rock quany on a Seven-.
acre portion.of these two parcels, with regular operating hours from 8 a.m. to 5p.m. Manday
.. . .
through.F$day with no weekend operations. Crushing operations would not.exceed 60 non.
.
contiguousdays per calendar year, with material stockpiled on site for year-arokndhaulii. . .
. . .. .
Estimated vehicle traffic resultant from proposed use is five trips per day, dependent on. . .
.
'season and demand. Blasting may be required. Water would be used during crushing
. . .
.:. .
. .
operations and onthe access road to control dust. If established, the pit wo.uld:bepermanent.
.
.
No strudtures are planned for the site.
. . .
.
, 3.
.
he parcel. upon which th6 use is proposed is zoned agriculture/forestry.
4. Urilit&s are provided by: Water: private well. Sewage: septic tank and fieldregulated by
. .. .
Panhandle Health District; Fire: Hall Mountain Volunteer Fire Association; Power,;Worthem .. ,
.
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5.. Consideration of this application asa special use is permitted pursuant to ~haptec7, Section
E, Boundary County Zoning and Subdivision Ordinance. .
6. The applicant owns approximately 300 acres surrounding the location of the propodd gravel
pit.
7. On July 26,2005, Boundary County Commissioners held public hearing on application S W
0505 and did take into consideration thematerials in the application file, the-recommeu'datibn
of theBoWdary County planning and Zoning Commission and testimony providegat
..
.
h e h g , including concerns expressedregarding the potential adverse impact of blasting on
adjacent wells and to the Trow Creek water system.
,

FMMGS
1. Boundary County Commissioners find that S U P 0505 meets the provisionsof theB.oundary
Courity Comprehensive'~lanin that:
a. . Private Property Rights: The goal of the Boundary County Comprehensive Plan is .
to advocate therights of property ownership, to recognize the sanctityofpriyate .
rightsand to recognize that property ojvners have the right toenjoy the.use.
.
of their property in pursuit of their own best interests while not interfe&ri@wi@the.
. .
:
. health,or.stifetyof surrounding property owners. While there have been concerns
expressed by surroundingproperty owners, most notably regardingthe.potential
.
adverseeffects of blasting on surroundingwater wells and the Trow Creek water.
system and increased dust and noise, the Board of Boundary County ~~mmissioners
find'that these concerns can be mitigated by establishing terms and conditions set' .
forth herein.
,
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b. . ~ c o n b m i~.gricult&e,
~:
forestry an8 related enterprises have historically been the .
.. economic mainstays in Boundary County, and surface mining operations, R I Q s ~ ' . 1 .
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pwels: . . . .. . . .
notably gravel pits, have 1ong.existeds.ideby side with these activities.
on which this operation is proposed possesses rock of sufficientq,ualityg4quantity' .
to'make providea needed natural resource to the community in a mannerthat'
. .
promotes economic growth and encourages enterprise to'make the best use of the
county's natural resources.
..
c. Land Use: Bothday County planners recognize they have a limited scope in the
,
development of private land, and that the goal of the comprehensive plan isto ..'
.
.
.
. .
encourage free enterprise to allow property owners the best use of their land andits' . . ,
resources. The use proposed in this application can be conductedin a rngnpr that:
wiil not deprive surrounding properly ownersof these same rigbts, and terms and,,
c'onditions can be established to allow the use while protecting surrounding pro pa^'
owners adverse impacts which have raised concerns.
d. ~atural.~esources:
Non-metallic mineral resources in the county have
.
.
his~oricallyhad more of an econoniic impact in Boundary County than
.
. .
.
metallics. Mining of any and al1,materialsmust be done with respectfor and
'
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recognition of its impact on adjacent land; water resources andpublic
services. By establishing termsaad conditions, these prqvisions.can be met. . . . .
e: H ~ r d o uAreas:
s
The site proposed for this use does not lie in a floodplain or other
. .. ..
identified hazardous area.
.
. . ,. .
f. Public Utilities: The proposed use does not place undue burden onthe..
.
provision of public utilities, and sufficient public services exist to facilitate the
operation.
g. Trausportation: Increased trafEc as a result of approval of this applicitioiwill: . . .
not place undue burden on the county road system, especially County Road
46, which will provide main access to the site, Allowing this propos.d would
benefit the,transportation network and reduce costs of road.maintenance and
upgrades by providing a local supply of suitable grade material for.road use.
h. Community Design: The goal of the Boundary County Comprehensive~~lanis
to : . .. j ,;,
.
.
. . insure the best possible use of the land and its resources, to enoourage private free'
enterprise and to encourage the initiafive of property owners to use theuliud to
furthertheir own economic interests. Approval of this application accom~lishes:those, .
. .
goals, and terms and conditions are available to mitigate any potential adverse.
. . . . . .
effects.
2. Boundary County Commissioners find that the application meets the provisionsof the
. . .. ,
Bdiuid'ary County Zoning and Subdivi'sion Ordinance in that:
.
,
.
.
a. Chapter 7, Seetionl: The purpose of the,agriculture/forestryzone dis,pictis to
.
.
enhance and Fromote the continuity and continued productivity of agriculture and
forestland in Boundary County. The property upon which this use, is proposed is of
...
limited value for either 6f these uses.
,.
.
b. Chapter 7, Section 7: The proposed use meets the general standards for .
...
. .
commercial and industrial uses as established in that there.wil1be no
permanently installed exterior lighting, explosive materials will be stored an$
.
.
handled in compliance with all regulations of the United sfates'md Idaho, . .
dust from roads, parking areas rind cowercia1 activities will be.contTol&dlhy .-..
the use of dust suppression materials as required by the Idaho Department of:
.
:
Lands, and no toxic,or corrosive h n e s will result from the proposeduse. . '
c. Chapter 13, Section 4C:
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i, The site plan and other information included with the applicati6nprcrvides
sufficient detdl so as to provide a clear description of the use prop?sed, :.

,

'.

.

.

.

.,. .
.. ,

. .. .
,
. .. . .

ii. There is sufficient land area to accommodate the proposed use, andthexseis: : .
. ." .
.
.
..
so designed as to minimize potential adverse effects on surrounding
properties.
iii. The proposed use has the potentialto ~ r e a t e ' ~ o s s i badverseeffects
1~
on
: adjacent property owners, but terms and conditionscan be-impleknen.bd.to . .
.
.. ,. ;
reduce this impact.
. . .. .. ,.
iv. The applicant owns more than 300 acres around.axid adjacent tothe.pr6pose.d .
....
. .: .: .
.
.
:
.
. ..
site, and the use is situated so as to minimize potential adverse effects on,. .
surroundiig 'propirty.
, . .
v. Terms p d conditions to mitigate or.eliminate potential adverse or haz&dous. '. . . . . '.'
impacts are available to reasonably assure the public safety.
. .
vi. Terms and conditions are available to reduce noise, traffic, .and dust.to levels
commensurate with permitted uses in the agriculture forestry zoneaistrict.
..
vii. Adequate public services exist to accommodate the proposed:use
Chapter 13, Section 5: Boundary County has the authority to establish t h s a n d . .
. . .
conditions to a special use to minimize potential adverse impacts created by that use. .. . .
The Board of Boundary County Commissionersconcur that the f ~ l l o ~ g c o n d i t i o n. .. ~
i
:
will provide sufficient restriction to assure public safety and to mitigate potential
adverse effects, and do hereby adopt them as conditions for approval ofapplication
SW 0505:
.
.
i. All surface mining operations, including crushing, loading, materiiil storage, . , . : . .:
etc., shall be conducted on the site and shall not encroach onto County Road.
4 6 except as normal traffic. Access shall be by private driveapproved by'
Boundary County Road and Bridge.
ii, Dust abatement measuresshall be applied as needed ,so as to minimize dust:
iii. A11 operations shall follow "Best Management Practices for Mining in
f: - .. . .. ...~
Idaho," published by the Idaho Department of Lands November 1.6, 1992, or
,
as updated.
. ,
iv. Blasting shall occur on no more than twelve (12) days per calendar year.
Blasting shall be conducted on a weekday between the hours of 8 a.m. and5
p.m. ~ o u n d a r yCounty Planning and Zoning and property owners within
five-hundred (500) feet of the boundaries of parcels e 6 5 N O 1W172211A
. . ..
and RP65N01W200012A shall be notified, in writing, at least fifteen (15)
"
days in advance of the proposed date of blasting, specifying the date, time.
and length of time the blasting is expected to occur.
v. All blasting shallmeet OSHA requirements.
vi. Crushing operations shall be allowed from 8 a.m. to 5 p.m. Mondaythrough
. .
Friday between the dates of February 15 and May 2 each-yew.
vii. Prior to establishing the permitted surface minkg operation, the applicant
.
.
. .
shall comply with ail requirements established by @e Idaho Department of
. .
.
. u
Lands, to include filing a reclamation plan and
the required.bon&,A
'.
.
., .
copy of those documents shall be provided the Boundary ~ o u n Planning,
v
. '
.
. .
. .
. "
aid Zoning office prior to the onset of mining operations.
.
. ,.
viii. The Planning and Zoning office shall be notified, in writing, when the
reclamation bond is redeemed or in the event bond isforfeited. This special .
...
use permit shall lapse upon bond redemption or forfeiture, and no furthei' '.
mining operations may take place without issuance of a new special use
permit.
,
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ix. The seven acre portion of parcels RP65N01W172211Aand

.

.

.

,.

:

.
.

RP6SNO1W200012A depicted in the. site plan of application SUP 0505,shall.
. .
be formally'identified by record of survey filedand recorded with the
Recording Clerk of Boundary County.
x,. Anj~person or persons employed to conduct blasting operations sha~,~:be.,
notified priot to blasting of concerns expressed during the hearingprocess
over the potential f& damage to area water systems, iiicluding'Trow Creek. .
Water ,Association.
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CONCLUSION:
Based on the above facts and findings, and by motion ,andvote as cited above, the Boundary
County Boaid.of Commissioners hereby approvesapplication SUP 0505 by Tungsten Holdings.. ,. .
. ..
: Inc: toestablish, develop and dperate a gravel quarry on the specified portion of parcels
.~'6SN01W172211Aand RP65N01W200012A, subject to the terms and conditions as set forth in. .
paragfiph 2D.
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Findings and Decision, SUP 0505
August 7,2006
Tungsten Holdings, Inc.
EXEIIBIT 2
Boundary County, Idaho
Comprehensive Plan

BOUNDARY COUNTY, IDAkfO
COMIPREHENSIVE PLAN
I. PRIVATE PROPERTY RIGHTS
Boundary County policy will advocate the rights of property ownership, m g u k h g
fhe primacy of private property rights and the sanctity of private property ownership as
enunciated in the F i Amendment of the United States Constitution and Articles 1 and
14 of the Idaho Constitution.
Boundary County planners will recognize that property owners have the right to enjoy the
use of their pmuerty in pursuit of their own best interests, both social and economic, yet
recognize &o &at the &vnership of property confers responsibiies. Use of private
property should not interfere with the health or safety of neighboring property owners or
occupants or deny neighboring property owners those same inherent rights.
Boundary County land use and planning and mning ordinances will place the minimum
level of restriction and administrative requirement necessary to provide for the public
weal.
Boundary County planners will not implement any action, ordinance or administrative
regulation that constitutes unwmpensated deprivation of private property as deked in
the state and federal constitutions, and will vigorously support county property owners
h m any government or agency that attempts to deny their rights of ownership without
just compensation.

KC. POPULATION
In 1997, Boundary County's growth rate was approximately the same as that of Idaho
as a whole. and there is little reason to believe that this mwthwill slow or tevme in the
foreseeab~dfature. county pianners should anticipate co'ntinued population & r o d anil
the impacts growth will have on the county infrastructure, economy, and resource base of
the county.
JII. ECONOMIC
Agriculture, forestry and related enterprises have historically been the ewnomic
mainstays in Boundary County. While this continues to hold true, other factors, such as
transportation, wholesaling, retailing, service businesses and governmental service have
made advances in contributingto the economy in Boundary County.
The priority of Boundary County policy and planning decisions will be the promotion
of economic growth. The goal of this plan is to maintain and enhance the eoonomio
condition of Boundary County by influencing the development of policies that encourage
enterprise and promote access for multiple uses of the county's natural resources.

IV: LAND USE

Boundary County planners will develop land use regulations that are basic, readily
understandable and minimally intrusive in t e r n of administrative requirements. Zo&
and land use regulations covering development should minimize cost to the general
public and the taxpayer. Road systems and services for new developments will be
provided by the developer.
Boundary County planners rewgnize that they have a limited scope in the development
of private land area Free enterprise will be encouraged to allow property owners the best
use of their land and its resources.
Boundary County planners will not propose or create any regulatory department that is
self-supporting.
The following sections provide more detailed guidelines on land use policy:
Agriculture: There are currently 62,490 total acres in the county used for a g r i c d t d
production. Land use policy in Boundary County should encourage agricultural enterprise
and the diversity of agricultural produds to retain the pledomhmtly rural nature of the
community.
Forestry: The harvest of timber and other products from forest land in Boundary
County is essential to the local economy. Planning decisions should encourage multiple
uses of forest resources and promote harvest, thinning and other silviculpmdices to
ensure safegr and to improve the health and diversity of forest land.
Commercial: Commercial planning in Boundary County will encourage the formation
of enterprises that add value to the existing economic base. In formulating land a e policy
governing commercial development, consideration will be given to the impact proposed
commercial enterprises will have on the current uses of surrounding limds, the impact on
the flow of traffic in the area in which it is located and the demands placed on the
Boundary County Landfill.
Ind@trial: Boundary County policy will encourage and promote clean, low-impact
industrial development in designated industrial zones. Industrial developmentswill be
located in meas with adequate transportation capacity, sanitation and waste disposal, and
water capacity sufficient to provide for business needs and fire suppression.
Consideration will be given to the impact proposed industrial development will have on
the Boundary County LandfU, and, ifnecessrny to ensure compliance with Subtitle D
Landfill regulations, alternate solid waste disposal requirements will be imposed on the
developer.
Residential: When practical, new d d d developments should locate near
existing development to provide for the systematic expansion of public services.
Boundary County will recognize and protect the inherent right of the property owner to
provide gifts of land to children and family members for residential use.
Housing: Boundary County will encourage the development of safe, adequate housing
for residents, with restrictions limited to the minimum requirements of state and federal
Iew. White recognizing the value of the Uniform Building Code, Boundary County
planners will not mandate compliauce with the code in the construction of midedtial
structures.

V, NATURLU, RESOURCES
The abundance and variety of natural resources in Boundary County is the foundation
of the county's economy and the basis Ebr the quality of life enjoyed by its citizens. AII

public policy must be shaped to protect these natural resources to provide for the
economio needs of the citizenry while wstahhg the health and diversity of the
environment to ensure that these resources will be enjoyed and cared for by succeeding
~enerations.
"
Boundary County has tmditionally been home to a proud, independent people who
worked*
what was available to eke a living in an isolated and often inhospifab1e land.
Their legwy continues today, and people here-ask and expect little from gov-ent
except the freedom and independence to pursue their livelihoods and happiness.
Bouodary County policy makers will recognize and respect this spirit of ind+ce.
Water: Boundary County receives an average of 24 inches of precipitation annually.
Snow fdaverages 60 to 70 inches annually in lowland areas, and 12 feet or more
rmnually in some high-elevation areas.
The main body of water in Boundary County is the Kootenai River, which enters the
county at its eastern border with Montana and exits on its northern border with Canada.
The Moyie River is the second major watemy in Bowvdary County, enterhg the county
from its northern border and ending at its conUuence with the Kootenai River. In
addition, there are numerous creeks that feed snowmelt and rain from several moubtain
W e s , each emptying into the Kootenai River. A number of small lakes round out
natudy-occurring surface water.
Development in Boundary County is in most cases &pendent on the availability ofa
reliable s o m of potable water, and a number of water associations have been formed to
provide water to allow expansion.
State standards and regulations will serve as guidelines to preserve the desinible
qualities of surface and ground water upon which county citizens and those in
surroundingjurisdictions rely, and to prevent pollution of surface and subsurface waters.
Forats: Boundary County features an abundance of farested land, much of it located
in steep m a s difficult to access. Most of Boundary County's land base is forested, and
over ha.lfthe lana base in the county is managed by the U.S. Forest Service.
Timber, harvested from both public and private land, has traditionally played a critical
factor in the Boundary County economy, and county policy decisions should support and
promote sound silvicultural practices to allow continued access to public f o m t h d for
the h e s t of timber and timber pmducts at the highest sustainable level in areas deemed
suitable for logging.
In addition to timber and timber products, the forests also provide a wealth of other
products. Boundary County policy shall support and encourage access for such h e s t as
well as other recreational uses on public lands.
Soils: A range of soil types and compositions have been inventoried in Boundary
County by the Natural Resources Conservation Senrice and the tindings ofthis survey
should be consulted when making major land use decisions which pose a potential for
degrading soil stability and in cases where development would be affected by the quality
and stability of the soil.
Boundary County planners will encourage development procedures that protect against
soil erosion and slide potential, and promote revegetation of exposed m a s to protect
water quality and improve the stability of development sites.
Fish and Widlife: The surface waters of Boundary County and the variety of terrain
types are host to abundant native fish and wildlife, which contribute immensely to the

quality of life enjoyed in Boundary County, providing quality hunting, fishing and
wildlife watching opportunities enjoyed by citizens and tourists alike.
Boundary County promotes maintenance of the health and diversity of species native to
the region..
Boundary County planners will play an active role in the development of public land use
policies required by state and federal agencies that will impact Boundary County to
assure the lowest level of adverse impact to the local human populace and to the
economy of the county, and to provide the highest level of human access to impacted
lands.
Minerak With one exception, the Idaho Continental Mine, metallic mineral extraction
has had a discouraging history in Boundary County. Small ore bodies, geologic structure
and the necessity of large capital investments for plant facilities before SUaEicient
evaluation of mineral properties have been made serve to impede the development of the
mineral resources.
The generally favorable geologic environment of the county, however, warrants !W.her
exploration using more modern techniques. Minerals found within Boundary County
include gold, silver, copper, lead and zinc, along with small amounts of molybdenum,
nickel and tunesten.
t on-metallicmineral resources in the county may have an economic potential greater
than that dmetallics. Sand, mvel and crushed rock are vroduced at m h h d cost at
various locations in the county. Deposits of sand and
are found in abundirnce at,
lower elevations and within the valleys. Crushed rock is obtained from crushing
operations at rock quarry sites, with deposits found in various locations thoughoutthe
~up@.
Mining of any and all materials should be done with respect for and recognition of its
impact on adjacent land, water resowves and public services.
Agricnltmw Boundary County holds some of the most productive farmland in the
nation, producii high yields of cereal pains on a regular basis. The most productive
agricultural lands lie in the former flood plain of the Kootenai River, which have been
reclaimed by an extensive system of dikes.
In addition to the fertile valley, excellent agricultural land is also situated on the
benchlands surrounding the Kookmi Valley, where considerable grain crops me
produced each year and which are used for pasture and the production of alfalfa hay and
other &rage crous.
Hallertau hops have played an important role in Boundary County's agriculture
economy in recent years, and the production of nursery stock has also conttibuted
significantly and is growing in importance. In addition, agricultural producers are raising
a variety of specialty crops, including horticultural crops, on a smaller scale throughout
the county.
The production of livestock and dairy cattle has declined in recent years, but remains a
viable use of agricultural land.
Boundary County plannem will recognize the importance of agriculture and the role
agriculture plays in maintaining the rural lifestyle for Boundary County's citizens.

-

VI. HAZARDOUS AREAS

Boundary County planning policy will incorporate provisions to mitigate potential
property damage and to protect the public safety by advising citizens of identified
hmardous and geologically unstable areas which pose potential threats to private and
public interests. Boundary County planners will advise developers of fed& and state
standards and codes pertinent to construction and development in such areas.S p i a l
development requirements will be imposed for subdivisions which affect steep hillside
areas or areas prone to erosion and sedimentation.
Floodplains: With cooperation from federal officials, flood hazard areas will be
identified and proper management policies established to allow participation in the
national flood insurance program.
The hazards of development where bigh water tables or marshy areas prevent the
dissipation of waste water, 01where ground water interferes with habitation of structures,
will be mgaized and guarded against.
Earthquake fines: Boundary County is included within Seismic Zone 2 as delineated
in the Uniform Building Code. This indicates that a modeae damage risk could be
.
experienced in this area should an earthquake occur. Building methods to minimize
potential damage should be used in the construction of all public buildings.
m i d e areas: It is difficult to predict when hillside slom failure will occur, but receat
experience proves that in years ofhigh precipitation and Ggh ground moisture saimtion,
slides resulting from slope failure can pose a severe risk to development and the public
safety.
Developers considering building on sloped areas will be referred to the Boundary County
office of the Natural Resources Conservation Service.
VII. PUBLIC SERVICES, FACILITIES AND UTILITIES
Boundary County land use regulations and ordinances will coordinate public services to
meet the needs of residents at minimal cost to taxpayers.
Public services aid facilities provided for and under the direction of specific Boundary
County Departments include:
Boundary County Road and Bridge: Boundary County Road and Bridge, under the
of the Boundary County Board of Commissioners and managed by an
direct su@m
over 300 miles of paved and improved roads in
engineer &g as supervisor, mainthe county. For specific goals, see Transporntion Goals and Policies.
Law Enforeement%Tustice:The Boundary County S h e s Department, wider the
direct supervision of an elected Sheriff,provides law enforcement and emergency firstresoonse service in Boundarv Countv. and omrates the Boundarv Countv Jail. The
del;artment conducts crimink inve&&oni bringing cases to &e ~ o u n & r County
y
Prosecutors office for dis~osition.Both the sheriffs department and the prosecutors office
work closely with other law enforcement agencies w o k g within Bo&dary County,
including the Bonners Ferry Police Deparhnent, the Idaho State Police, Customs and
Immigdon, U.S. Fish and Game and others.
Solid Waste: Solid waste wllection in Boundary County falfs under the purview of the
Boundary County Solid Waste Department, which operates and manages the Boundary
County Landfill. In recent years, the fkture of the Boundary County Landfill has been
brought into question by Federal Subtitle D laws. Boundary County Commissioners and

solid waste personnel were able to obtain a small-community exemption fo avoid the
necessity of prematurely closing the landfill.
Plan~&gdecisions will take into consideration the impact of development on tonnage
limits placed on the Boundary County L M 1 1 under the Subtitle D exemption. Every
effortwill be made to reduce the volume of solid waste being disposed of to sustain a
viable landfill for as long as possible.
Commmity Hospital: Boundary Community Hospital is the main health care facility
in Boutidary County. The hospital is governed by an administrator and a board of trustees
appointed by the Boundary County Board of Commissioners.
Community Restorium: Boundary County is one of very few, if not the only, county
in Idaho to own and operate a residential senior citizens facility dedicated to providing a
comfortable home environment and independent living for this county's senior citizens.
The facility is operated and managed by the head of the Restorium Department, a
commissioner-appointed board of trustees and a staff funded by Boundary County.
Boundary County will remain dedicated to the w e h of the senior citizens of the
community.
Schools: Boundary County planners will work with administrators of School District
101 to determine and fultill the needs of the district for essential services at public school
facilities located outside incorporated cities in Boundary County and support the best
interest of the students attending Boundary County public schools and the will of the
citizens of Boundary County as evidenced by their vote in elections called by Schooi
District 101.
Libraries: Boundary County has one public library which has authority as a taxing
district and is administered by a Library Supervisor and an elected board. County policy
will support the maintenance of a library responsive to the needs of the community.
Counly Fairgrounds and Parbs: Boundary County owns, maintains and operates land
and fac'ities set aside for the enjoyment of the citizens of the community. These include
the Boundary County Fairgrounds, managed by an appointed board, a playground,
athletic fields for softball, baseball, soccer and other sports, a picnic area, a covezed
multi-purpose slab and other accouterments, most located immediately west of %men
Ferry surrounding and including the Boundary County Fairgrounds. A second separate
park lies northeast of Bonners Ferry in District 2. The county also owns and maintains
three boat launches on the Kootenai River, at Copeland, Porthill and at fhe confluence of
Deep Creek.
Citizen-formed Associations and Districts: Many of the services and facilities
provided to the citizens of Boundary County are operated and maintained by volunteer
associations and taxing districts created to address the specific needs of different *as of
the community, and each rely on the initiative of the citizem involved.
The list of such organizations includes but is not limited to: Numerous drainage and
water districts, cemetery districts, Boundary Volunteer Ambulance, volunteer fire
departments including North Bench, Paradise Valley, Naples, Curley Creek and Mt Hsll,
the television translator district, the Boundary County Historical Society, etc,
Such Lnitiative and the spirit of volunteerism among the people of Boundary County has
accomplished many essential tasks and objectives throughout the history of Boundary
County. County policy will continue to support, assist and promote this spirit of neighbor

belping neighbor and of neighbors working together independently to achieve a common
goal for the benefit of the entire community.

,

VIII. TRANSPORTATION
State & Federal Highways: U.S 95, U.S. 2 and State Highway 1, which pass through
Boundary County, play an important role in international transportation and serve two
Ports of Entry. Boundary County pIanners wiIl work with state tmtwportation policy
makers to represent the citizens of Boundary County on issues concerning highway
maintenance and safety.
Bountlary County Roads: The Boundary County Road and Bridge Department
maintains over 300 miles of roads. Maintenance priorities will provide for the niost
efficient methods to accommodate snow removal, road repair and improvement.
Developers of new subdivisions will be required to install durable and serviceable roads
meeting county engineering specificationsbefore those roads will be considered for
county adoption.
Residents who choose to live on private access roads and who desire the services of
emergency and utility vehicles must bear the cost to build and maintain these roads to
allow access. Boundary County taxpayers will not be impacted by the cost of building or
maintainingprivate access roads.
Planning and zoning decisions will take into account the impact of proposed development
on the county's transportation network.
Forest Service Roads: The U.S. Forest Service maintains approximately 1,000 miles
of forest service roads.
Boundary County planners will continue to work with the Forest Service to emure that
the interests and expressed will of Boundary County citizens are represented.
Air: Two airports provide services for small aircraR., the county-owned Boundary
County Airport northeast of Bonners Ferry and the state-owned Porthill Airport, which
serves as the International Customs Airport.
Boundary County pl-IS
should factor the airport's capacity and capabilities into
decisions involving economic development and expansion.
Rail. Two railroad lines, the Burlington NorthedSanta Fe and the Union Paciyic, pass
through Boundary County, though neither line has a depot in the county. Camty
Planners should consider the potential of rail transportation in the economic development
of Boundary County. The increased risk posed by higher rail and road t~&c should also
be considered, and steps taken to ensure safety at railroad crossings.

M.RECREATION
Boundary County is endowed with public lands unparalleled for unstructured outdoor
reoreation, including but not limited to hunting, fishing, hiking,bicycling*climbing,
picnicking, camping, horseback riding, rafting, etc. County planning policy will
encourage and promote the highest level of access to areas in which these activities have
traditionally been enjoyed.
More structured recreation is encouraged by facilities maintained by the county,
including parks, playing fields and playgrounds. Additional remdonal facilities to meet
the needs of the community have been built by private enterprise and by volunteer effort.

Boundmy County planners will continue to be responsive to the citizens of the
cominunity to ensure a variety of recreational opportunities appealing to people of all
ages.

X COMMUNITY DESIGN
To insure the best possible use of the land and its resources, private fiee enkrprke will
be encouraged and promoted to the Mest extent possible. The initiative of property
ownerr; using their land to fiuther their own economic interests will be encouraged,
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EXFfIBIT 3
Appendix I, Boundary County, Idaho
Comprehensive Plan, Histories of Boundary Coa11pty;
Mining in Boundary County
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:
Thisgiea's earliest explorers and residents were involved in mining and its expldration."
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Inthe mid.l800s, explorers from Canada made exploration expeditions-viathe Kootenai.
.
'~ivet.:By the 1860s, gold had been discdvered in the Ori Feno s e a of Idaho, which brought a.
.
.
.gbld rush ts fheterritodes, however, the Kootenai River area was not extensively expio~eduntil.
.
t.he.1880s.~.
.. .
. .
.'.
.
.
P?iorto 1900, recorded minini claims numbered over 2,000 separate cl&$ in whaf is
. .
....
-niw:~oundary
county. During these early days, the majority of the exploration went u$ecorde.d,
. . .. . . b,utjudging from the,recorded claims of the period, mining activity was extensive: There was.
: . ~i&iestionablia tremendous mining boom in proiess that mad6 a huge impact on the early days
: of Bo&&s Ferry and environs.
.
.. .. ..
TGS
volume
of
mining
interest
continued
through
the
early
1900s,
and
by
the
1920s
. .
..
. . .
. .
.,
. .
. .
had been added. The large mines, such as the Continental, Tungsren,
.
,
. . .
.
. another 2,5@tt&s
. ..., .
I Buckhom and Boulder Creek mines were in full swing, or close to it. Although t,hese mines
r@ed2yeacsago, they utilized themost practical and economical methods to explore, construct,
..
. ..
ds:'mdbuild:and operate.their mining operations to make those operationsfeasible.
.
.
'.
Hydraulicminingwas used in the Boulder Creek Mine and boats were used to move the
~heirfinhcialoutput was the mainstay of the area's early economic development. The-. . .
.
. 'farming and lbggingeconornies had not yet developed to the extent that mininghad.
~ o w a r d ~ ewrote
n t in "History of Boundary County: Book One:"
..
..
"One does not have to explore Boundmy Countyfor to discover evidence of' mining
.
dctivitjt..
Most evidence is in the stare of decayed abandonment, alrhotcgh occasional signs of
..
.
.
recent exploration can be found. From it's earliest beginnings to the present, mininghasplqed .
. . .
an
important role in the history and development of the area. Many have searched and foiled
.
.
..
and were:lzlcky, but most settled for wages or less. "
.
. .
Th&.',discovery
of silver and lead in the 1880s-1890s was the beginning of the Continental . .
:.
.
. . . . Mine, 'which was one of the greatestmines in county history in terms of investment and return on.
.:inve.shent..
.. . . .. . ... ,
The Continental employed a sizeable labor force which consisted mainly of lucal residents,.
.
. .
.
. . . qnd hundreds of thousands of dollars were spent over the years to develop the mine: It was
-reportedthat over $5 d o n . in smelting receipts were obtained.
..
.
Themijor stockholder of the Continental Mine was A.K. Klockman, whb retired fiom .,
.:, .
. . .
.
.
mini@
in the 1940s.
.
.
Themine remained in operation, though on a small scale, through the 1980s. The road
..- .
. leadingto the mine was graded and was extensively used for hiking to the mi&."
.
In the 1890s, st.rikeswere made along some streams, including Boundary Creek and the..
.
. jMoyie River and its tiibutaries. The largest placer operation was the'Moyie Hydraulic and Water'
j
The two @ant hjrdraulics,operated day and night shiffs with satisfactory:
. .. ~ o w e r , c d & ~ ainn 1912.
..
..
. .
.
. . . returns. 'Tests,revealed gold in the ore valued at one to seven dollars per yard.
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. z~o&dary
.-d . : , County Recorddmining c1aims
i
b
t
. . ..
. In<1997;
the U.S.Forest ~ e ~ cwhich
e , maintains the road, announced theirplan to close this road Local.
residents and government.officials have strongly protested the proposed adion.
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In 1 9 1 2 , , t h ~ ~ o y i e G ocompanyreported
ld
twb shifts with 250 tons of ore av%&$4
peiton.
Mountain
Queen,
near
Snyder,
had
five
claims
for mining g ~ l dcopger
,
adsiilu&r.'.. : .
~ :.. .
..
..
In.1896, the "Buckhorq Croup;" Housin Boy, Buckhorn, Boston, Keyston&,~ ~ c k ~ ' ~ h. - r .~ e ,
.
.
Scout, Last.Chance and Wee Fraction, all east ofDeer Creek, hada sampling:indicating go~iJkt. .
$15 per ton. By 1906, the Buckhorn Grays had 1,600 feet of tumels and 5,000 tons of ore' . .. .
'.
. ., ,. .
.
..
.. . . .
. valued at %6O,OOO. I n 1904, fire swept the Buckhorn camp, destroying almost everything: The
. . . . . .,.
.
was.rebuilt, but no records are available on returns. Bob Causton lias'kipt title tothe .. . . . . . ... .'
.
.. . .
,, . .
. .
mine,.d6ingassessrnent work.
. . .
.
,. ...
.. . .
There are several mines in the CrossportKatka area, including Two Tail Mine, which, in .
.
. . ., :
. .
1.896, has copper ore assayed at $2 per ton., The Montgomery Mine near Porthill had 15
ented.claims, but no evidence of production. The Idaho Gold atid Radium Mine 0da.h~.
':and.Ruby Mine). developed near Boulder Creek in 1910, managed by J.M. Schnatterly,:who'
rt*d in in912that a crew of 42 men were working 17 claims near ~ e o g a . ~ . . . ..
Thereare many other mines and claims recorded in Boundary County, and some plrickr
..
ng is'stillbeing doneon some creeks in the county.
. . Frag thps_edays to the present, 'mineral mining h8s played a smaller rolkin- the area's
.
~ , . . . . e&ohomic
.
,..
stability;-but it's role has not lessened in the cultural heritage of thk conirnuiity. 'D
. . ..
,
.
.
. huge. capital expenditures required to mine and the ruggedhe3 of the area, mhing'operatiohs.
.
heiitan~toinakea financial commitment, but exploration continues and is active. .
. . .
.
. .. .. . . , . .
.,. .
. .. . .
~
e
.
n
continues:
i
. ..
. .
"In recentyears, there war aj7zrny of activity along Boulder Creek. A~sessmentwork
. ~.
..
. .
' . hddbeehdone on c1ai.m~
above the bridge at the ~arn~~rolrnd
.
.
Assissment work also has been done on a claim along the Moyie River between Deer . .
.
.
!
... .
Creek mid Skin Creek.
' < . . ..:
Bob Cnziston has been doing assessment work on the Buckhorn claimfor a-mmberof .
.
,yews3TiUey's mine has been taken over by Guy Patchen, who continued to'work thecZaim.until
hiidehfh. Tilltam Tilley was working another claim located on the ridgelb.ei%&en ~&drd.hnd :
~ungsten.~ountc?ins.
~iforrtrmnately,TiTey has also passed on.
'
m
e
Moyie
and
itsfeeder streams are panned by individuals with a small mount of color
.,
.
:
. 1'. . .
. .
.
.
..
.
. .. .beietaken. 1 I'mnot aware of any development work being done at the ContinentalMiiiein .
i
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. . . . .. . ...
.. .. , .
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'recentyears. "
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Idaho has been one of the leading producers of siiver and related mineralsii:t& nation far
ye&, mainly Eom the MullenlWallace area. Currently, ASARCO operates a mine just a few
miles east of Boundary County In~ o n t a n a . ' This area holds the possibility of richminerd
deposits, known and unknown.
.
.
These resources need to be forever open, as they were in earlier mining.days; td enme
c~nthuat,ion.of
mining and development by the people of the area.
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:' '.The ASARCO Mine closed in 1995, but the company is currently working to open anothei &g

.neartry..
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Whatever can't be grown must be extracted Efrpmthe earth, and minerals Bre vital to the:. .
health. . and:
prosperity not only of our area, but to the nation as a whole.
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Erom the first road and building; rock, gravel, sand and related materials have been n&d . .
.
here.in abundance. Pits and quarries can be found throughout the area arid are too numwoys to:
. : : list. Becatlie of the cost of roads and materials for building, whenever matenals were fbundon.
,.
.
.
.
. . . fkderril lm8'aid close to the area.they were to be used, they were mined.
,
.
.
.
.
,.
. . .
.
'&:mining of sand an8 gravel for r ~ a building
d
and construction ha$ been andre&ain$of : :
huge
e'conomic
impoitance
to
Boundary
County.
Every
road has gravel pits that were used. . .
..
. .
. ':dunkg construction, and remain in use as needed through the years.
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. . . . : Federal 1wclhas long been viewed by the people of this area to be there for.p'erso& atid
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industrial use.. The free use.and utilization of these resources has been and will c6ntiriue tb e
.
.
. .. .:, ,
. ,
. . ..
..
.,
.
vieived as a right by she people of this area.'
,
. . ~. . . .
. . . ..
The:aecessary use of public lands for the construction of reservoirs, chals, ditches; flumes
. .
. . .
orpipes; in order to convey water to the place of use fo; apy useful, beneficial or necessary . ;'
.
.'
.
$urposeor. for drainage, the drainage of mines and the working of mines, by means of roads,, . . . .
. .. ':
:
,
.
.
.
.
r a i % o a ~ ~ , . t r ~ w a ~tunnels,
, c u t ~shafts,
~
hoisting works, dumps or other necessary meails td . .
..., .
. .
. .
.
.. .... .:. . , . d q w foithe developmerit of the material and mineral resources of the county for the physical-and .
.. .. . :
economicpr preservation 6f its inhabitants shall be forever preserved.
. ..
This-overviewis an attempt to document the culture and custom of the people of
.
. .
. .
Boundary
County.
One
should
not
forget
the
common
mindset
of
the
earliest
settlers,
as
wellas
. .
.
,.
.. .
- the majorityof inhabitants today, regardless of the industry in which they are orkere employed..
.. .
- The e&ly settlers were, by necessity, industrious, self-sufficient and fiercely inifependent:; '.
...
. .
.
.
. ..
Sor 'the most part, these basic beliefs and mindsets have remainedintact amcitigthepeople :
. . .
of Boundary County; the minerals, land, wealth and resources belong to the people.
. .
.

'

'

,

,

,

:

'

,,'

,

,

,

',

'

,

,

'

,

.:
~,

_ I

'

' '

'

'

,

, ,

,

,

'

,

,

'

.

.

:

'

Findings and Decision, SUP 0505
August 7,2006
Tungsten Holdings, Inc.
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Chapter 7, Section 1
Boundary County Zoning and Subdivision OiVtiw8nce
99-06

CHAPTER 7: ZONE DISTRICT SPECIFICATIONS
. .,.

,

'

. .. . .
. .. . .
~

.

,

.

,

'

.

'

(AS.AMENDED DECEMBER,,2001)
sectfoi.I:: AgrieulbrdForestry
.
k.PiirpMe: To enhance and promote the continuity and continued productivity of .
agriculture and forest'land in Boundary County.
B. Uses by Right:
..
1. Agricultural uses including but not limited to farming and related activihs,
.
.. livestock.productionand animal husbandry, silviculture and forest product.cultiVation..,. . . . . :
. . .
.adharvtjst:.
.
.
.
.
2:Agricultural stnrctures, including but not limited to barns, sheds,non..

.

,

. , . ,. .

'

.

,.

....

,

,

.

.

,

.

.
..

.

.

, .

. . . . . . . :
. .
. . '.. , ,
. . .. . , . .
. . , ,. .

,

)

'

.

........"

'&mrnercial.garages, greenhouses, agriculturalstorage sttuctures and on-bite produce. . .
stands.
. .
. .
3. Hiking, skiing or riding trails; unimproved parks or outdoor recreatiolial sites. . : . . .
. . . . .
.,
C. Berinitted Usea
. .
. .. . .
.
..
.
i. one (1) single family residential stmcture on a parcel not less than ten (10)
.
.
.. . . .
acresin size.
,,
.
2. One (1) single family residentidstructure on a non-conforming lotof record
,
.
.
pursuant to the provisions of Chapter 8.
.
3. More than one (1) single family residential structures or a duplex residential
structure, provided the parcel contains at least ten (10) acres per dwellhg unit.
4. Home-based businesses subject to the provisions of chapter 14, Section 2) ..
. .
5. Improved public or private parks,. not for profit conmiunity halls or wxinn&ty . .
.. .
service hilities
. .
..
' .
.
. . .
;D.Conditional Uses: The following uses are eligible for a Conditiotml UsiPennit
.
....
subje~tto:the
provisions of Chapter 12.
. ...
. .
.
1. ~oiknercialbusinesses supplying products and services for apiiultural'arid .
foresky activities.
.
. .
. .
2. Agricultural auction yards.
... . .
. ,
, .. .
.
3. Retail plant nurseries and greenhouses, off-premises produce stands. .
4. Riding and rodeo arena. open to the public, commercial stables, commei6ial.
kennels, veterhuy cIinics.
.
5. Agriculturaf packaging and processing facilities.
. .
6. Public cemeteries and churches or structures intended primarily as a place of
. . . . .
.
. .
. .
. . . .
.
Worship.
.
.
.
.. .
. .. .
7. Public service facilitiesand wireless communications facilities. . . . . .
.
...
. E . Speeial Uses: Any use not specified in this section as a use by right or conditional: . . . . . . . . . . ,
use i$ iligibli for consideration as a special we, subject to the provisions of Chapter 13. . . . .
F.' ~ktbatk~e~uirements:
Setbacks for residential strudures, accessory strubtmes and' . .'
.
. .qgicultqal.stnsCtures: Front yard, twenty five (25) feet; side yard, ten (10). feet;rear y y k . . .
.. ..
. .
tw'entyfive.(25)
f6et; flanking street on comer lot; fifteen (15) feet
.
.
.
., .
. .. . .
.
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Findings and Decision, SUP 0505
August 7,2006
Tungsten Holdings, Inc.
EXJXIBIT 5
Chapter 13: Special Uses
Boundary County Zoning and Subdivision Ordinance
99-06

CHAPTER 13: SPECIAL USES
.

.

...

,

.. . .

.

. . ,

sectibii
I: Gneral
. .
A . Special uses &e uses wbich, by their nature, are significantly more intgnsivethan the
.inazone disttict, but which can be carried out with particulpr safeguards.to'
. .
with surrounding land uses. Special.uses are, therefore, subj&ct.to-;. . . . .
entsand conditions more stringent than those applying g e n e ~ ~ . ' & t h i n ~ 1i: i e
,

'

'

.
.

.

:

. .
,

.
.

'

.,.

,.

., .
:

.

.,

.

.
.

. ,

ee. a special use permit is approved, the terms and conditions of thehespecial
use
: . .permit.shall become the controlling plan for the use of the property and shall not be changed qr :
. .ime3d6d&ept by application for a new special use permit. Any developmeitor use in
. . %iola& of'the'terms of the special use permit shall be .deemed a violation of this ordinance.

,

.

.

.

:

. .

.

.

:

.

.
2

.

A. Specialuse permits shall be deemed to run with the land to which they are attached, :.
and'tlreterms of such permits shailnot be modified, abrogated or.abridged by change
. . in
.ownershipof such fahds.

.
.,: . :

.,

'

i Section 2. Duration of Permit

',

. .

.

.

.

,.
,

. .

. .

.
.

.,
.,,.

. B. Should the use for which the special use permit was issued not be e ~ t a 6 ~ i S h k d w .i .~ :a. ..

.

p~riod:of-two(2) calendar years, the special usepermit-shallbe deemed to laps&.
C The zoning administmtor may, upon request from the applicant, issue.m'~xtensi~li.
not to'exceed twelve (12) months should hardship or unforeseen circumstance preclude
esta2,lishmentof thespecial use per Section 2B, above.
,'

..
.
.

....

.

,

,

. .

: Section 3 . Pre-Application Review

.

, .
, . ,. .
. . . . .. ..
. . . ., ,

:. A. prior to.iubmisiion of an application for a special use permit, the applied, may .
request apre+pplieation review to determine whether the proposed special use meits the ' .
requireinknts-ofthis ordinance and the Boundary County Comprehensive Plan and,if not, what
me+ur&.may- be taken to bring.about compliance. A request for review s.lia1linclude all
. .
.
. . informatidn required by Section 4 of this chapter.
. .
B . Upbn receipt of a request for review, the zoning a d m i n i s t r a t o ~ lconsider
l
the facts:. . . . '. . . ,
. .. .
. . . . .. . oFthe.aP$lication and provide the applicant a written report of findings basedsolely on..&&
.
.
.
...
. . 'pr<)visi6pof this ordinance and the Boundary County Comprehensive Plan. Shov!dthe
. . :: .
.. .
applicant decide to submit an application for a special use permit, this report of fiings:shal1;be : ,:, '
.'includkdin.theapplication documentation.
. .
C. Findings of a pre-application review will not constitute a formal decision and will not
. - waive any d t h e procedures set forth in this chapter for completion of the application. There.
.
.
.
.
.
;.: ..shal~.ie.no
fee'for a pre-application review.
. ..
.
.
.
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'
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. .

.
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. , .
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,

,

.

,

..

.

,

Section.
..
4: Abptic~tionprocedure
:.
shall be made on forms providedby.thezoni~~..
A. ~ p ~ l i c i t i o for
n s special use
administrator. Thes'e applications shall include:
.
1. The name, address and telephone number oft& applicant and:thepareel
number of the property on which the special use is proposed.
. .
2, A writtkn description of the proposed use, including the.type of advity;. h . .. b . ~
.
of opefafion, esfi&t& number ofvehicle trips per .day expected asa result of the Be, .: .

.

'

..

,

:

...
. ,.
. . .. :.:

.

,

.;,

:

~

.,

.

.

.

'

use will be temporary, seasonal or permanent, the size andnature.af . .
whetherthe
.. .
,!.,..-:.. ..:
.. .
.. .... .. ~ .
: structures to be built, and &ion$ planned to reduce the effects of the activity on
. .;.
.. . .
sutrounding
properties.
.
.
. . . . .
.
.,.
3.
A
site
plan
showing
the
property
boundaries,
general
topography,
buitding
. . .
. .
.
layout, access, parking, 1andscaping.andother details necessary to clearly depict the.
. .
.
. .
.
. nature of the proposed use.
. .. : . .
4.. An application fee as set forth in Chapter 17.
.
.
.B. Upoii receipt of a completed application for a special use pemit,.the zaning
..
.
.
. .. adminiktor shall schedule a public hearing'on the next available planning,arid zoning
. .
.
~~riimissidn~~enda,
.
allowing for public notification establishedat Chapter 16;
.
..
...
.
.
..
.
.
:C,
~
h
commission
6
shallhold
public
hearing
on
special
use
permit
appEdationsin
.
.
. . .
. accdrdance withthe.provisions of Chapter 16. In reaching a decision, the commissiqn will :
. .
. consider tlie following
. .
. ..
1. That the site plan and other information included in the applicaiio&prwide~
.
.
bufficient.detail to p&&a dear desdriptio~.bfthe: nature o w e use to~be.allo+ed&dii
. ,
the tirim ofthe special use permit,
...
. .
.. . . . .
. . .
. . 2. That there is sufficient land area to accommodate the proposed special'use and
.
.
. ,. .
that.the use and acdLssory structures are-soarranged as to minimize adversi..
.,
sixrounding
piopeities..
.
.
.
3, '&?the proposed special use will not have any subst&titil.adverse
adjricent pioperties or to the general public, and will not create hazards to adj
property owners.
4. The proposed special use will not create noise, traffic, odors, dust.or other
.
. ,
nuisances
substantially
in
excess
of
permitted
uses
within
the
zone
district.
....
. ,
..
.
5. That adequate public services, including water, sewage disposal, roads, fke
protection7etc., exist or will bebuilt to accommodate the proposed use.
. .. .
.
6. Written and oral comments and testimony submitted by interested pemoni'ivho
,would'be dected by the special use.
W. Upon conclusion of the public hearing, the planning and.zoning comniissioi
.
. .
1. Recowend approval, attaching conditions and terms.
2. r able the application pending receipt of additional information or6
3. Recommend disapproval and .specifyactions, if any, which may be made by
. , .
,
.
theapplicant to obtain approval.
.. .
;:.
,
'.
..
.
. .. E.: he recommendation of the'commission shall be submitted to the board of county:
.. .
.
.
.
.
.
c~nkissibners'adapublic hearing shall be scheduled i n the next available agenda ofthe. . .
.
.., . .. ...
...
. . : bo$4all&ing fdr public notification per Chapter 16.
.
. ..
..
. F . he board of county commissioners shall hold public hearing in accordanCe.withthe:
.
.
. .
. .
@6$sions of Chapter 16. The board shall consider the facts of the application, the recordof'
. .
- .
. .
' . .
hetiring, the recommendations of the planning and zoning commission, .the comnientsaad~, . . . ' .
..,
.
.' testimony of interested persons and the provisions of this ordinance and the co.rnpr<hensiveplan;:.
..
..,
:~~llowingpublic
hearing, the board may:
. . : . :.
1.
Approve the special use permit, attaching terms and conditions. .
.
.
.
. :
2 . . ' ~ e ~ u ithat
r e specific changes be made to the application prior tcappro+$. . .
3. Disapprove the application, specifying what actions, if any, the.applic&:codd ' ;
.
.
.
. ..
: . . take to obtain approv'al.
:. ,
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'
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.. .
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G , The.final decision on any special w e permit application shall be i y d e &writing,

'

.

.

.

'

si$thg forth the.re,asosfor the decision and the ordinance sections referred to. ~f'the:&&ision'is
. .
.. . . . . miide:td approve the appiication, a special use permit shall be issued, spe~itjtingtemsand: . . . ..
. . .,
. . 'jiJfi&tio&.
.
.
.
.. . .. . . . ( A D D E D S ~ M B E R2003)
.
.
. .
. . . .
. . .H.
. Upon approval of a special use permit, the specific&ons in the application and the..
. liinits speiified on the permit shall be the controlling documents for that use,.andanyexpaniion
. .
. . .....
.
6r:dteration
shall require.additional
processes.
. . .
.
.
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Seiti-onJ : Te$ms.andConditions: Terms andconditions to a special use pertnit shall be
.
. . . . . . .. . .- .. .
'- .
ckja~y.designedto minikiiqpotential adverse im@actscreatd by the speciduse. . Conditions
. . .
.. .:
.
.. .
. mai include, but are not limited to:
.
A . Mbimize adverse impact on other development.
. .
. . .
B.' :'Control the sequence and timing of development and use.
..
.. .
. .
. . ..
.
.
.
.
.
.
C.. Control the duration-ofthe development or is@.
.
.
. . ,.
..* . .
.
.
:.
. . . . .. . . . .
. .
D. Assure that the development or use is properly maintained.
.
.;
......
, .
.Ei'Designatethe exact location and nature of the use.
.
.
.
F..Require on ~ r o fsite
f public facilities or services.
. .:
. .
G. Require more restrictive standards than those required in the zone district:in:whieh.
.
.
.
.
tfie use:or development is to be established.
. .
. E ~ e q u i r measures
e
to mitigate effects of the use uponseryice delivery by aq+@olitical: .. ,.
: . s,ubdidsion; .incldding school districts, providing services within Boundary .County. .
.
. .
I. 'Require improvements to roads or transportation systems serving the us13 or.
: , : . .
.. . .
diveiopment to Pr~vid2:f&rsde and efficient movement of vehicles to and firom the s i t e ~ to
d.
.:
.
reduce' impact on nonnal tcac patterns.
J. Require .specificmeasures for revegetation, restoration or reclamationof &stybed
.
.
portions of the site.
,. . . .. . .
K . Requiresecurity measures, such as fencing or limited access, to pruted usersof the . . . . .
... . . . .
. . , . site or the ge&al public.
. ..
.
, .
.'
.. . . .
: L.. Bind the applicant into specific agreements with Boundary County.tb guarantee
.
.
. :. . ; . . .
..
. . .
,~
co~tructibnor
maintenance
improvements,
to
ensure
that
operations
are
carried
out.
with:
,:,':.' .
. r n ~ ~ ~ . to
, &publicLhealth
sk
and safety, or to m i i h k p u b l i c or county liability~hicb.
might: .
.
. . . . .. . . res.uli.220ni the issuance of aspecial use
. . ..
, . . :
. .. , . .
?.
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